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INTRODUCTION 

The Joint Sports Claimants (“JSC”) have submitted a survey of cable operators that JSC 

proposes should be used as the basis for allocation of royalties in this proceeding.  JSC refuses, 

however, to produce several categories of key documents underlying its survey.  The Public 

Television Claimants (“Public Television”) move for an order compelling JSC to produce these 

documents, which are highly relevant to evaluating the reliability and validity of JSC’s survey.1 

JSC refuses to disclose the most fundamental information that would be necessary to 

establish the survey’s validity: who actually provided the survey responses.  JSC claims that each 

of its survey respondents—one respondent for each cable system, annually—is the executive 

“most responsible” for programming carriage decisions at his or her cable system.  But JSC 

refuses to permit anyone to test this core premise on which the entire validity of the survey is 

based.  It has redacted the names of all of the respondents.  The scant information JSC has 

disclosed strongly indicates that many survey respondents were not the “most responsible” 

executives.  For example, JSC has disclosed respondents’ “Position,” and for some systems the 

respondent position disclosed by JSC changed every year over the four years at issue.   A former 

programming executive for Time Warner Cable, Lynne Costantini, has submitted testimony that 

more than 75 percent of respondents may be unqualified.  JSC should be compelled to remove 

the redactions so that the parties and Judges can evaluate the validity of the survey data.   

JSC also refuses to produce other key documents relating to the survey’s methodology.  

JSC refuses to explain how survey respondents were identified and selected.  JSC refuses to 

disclose whether and how the survey questionnaire was “pretested,” despite the fact that 

pretesting is necessary to determine whether respondents correctly understood the questions—

                                                 
1 This motion is pursuant to the Judges’ Scheduling Order by agreement with JSC.  See Ex. 1. 
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and the data strongly indicates that many of the respondents did not.  JSC further refuses to 

disclose alternative methodologies considered and interviewer materials.  JSC should be 

compelled to produce all of these highly relevant underlying documents. 

BACKGROUND 

A. JSC’s Bortz Survey 

Four comprehensive allocation studies have been submitted in this proceeding: three 

regression analyses (submitted by Public Television, Canadian Claimants Group, and Program 

Suppliers, respectively) and one survey (submitted by JSC).  JSC’s survey was prepared by Bortz 

Media & Sports Group, Inc.2  JSC has conducted and submitted substantially similar surveys in 

all of these proceedings since the 1970s.  See Bortz Report at A-1–13.  Through 2005, the Judges 

or their predecessors relied to various extents on adjusted versions of the Bortz surveys as a basis 

for allocation awards in these proceedings.  In the 2010–13 proceeding, however, comprehensive 

cable carriage and programming data became commercially available and a comprehensive 

regression analysis was presented using these data, which the Judges used as the starting point 

for their allocation decision—and not the Bortz survey.  Distrib. of Cable Royalty Funds, 84 Fed. 

Reg. 3552, 3558 n.35, 3610 (Feb. 12, 2019).   

 According to the Bortz Report in this proceeding, submitted by JSC witness and Bortz 

managing director James Trautman, the Bortz survey was again conducted by telephone and 

again “attempted to interview a qualified respondent from each of the eligible cable systems in 

the 2014-17 surveys.”  Bortz Report at A-15.  Specifically, Bortz “[i]nterviewers were instructed 

to ask first for the system executive identified in advance from industry sources as most likely to 

have responsibility for programming decisions,” and then used a single question “to confirm that 

                                                 
2 “Cable Operator Valuation of Distant Signal Non-Network Programming: 2014-17” (the “Bortz Report”), attached 
to the Corrected Written Direct Testimony of Trautman, JSC Corrected Written Direct Statement, Ex. A. 
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the individual was the person at the system ‘most responsible for programming carriage 

decisions made’ by the system.”  Id. at A-17 & App’x B.  Bortz completed over 700 surveys for 

the 2014–2017 period.  See Bortz Report at A-16 Table A-3. 

The survey respondent is asked several questions, culminating in the “constant sum” 

question that Bortz argues is a measure of relative value of the distant programming actually 

carried by that cable system.  That question asks the respondent to “estimate the relative value to 

your cable system of each category of programming actually broadcast by” the specific stations 

that system actually carried as distant signals.  Specifically, the respondent is asked to “[a]ssume 

your system spent a fixed dollar amount [the survey year] to acquire all of the non-network 

programming actually broadcast during [the survey year] by the stations I listed.  What 

percentage, if any, of the fixed dollar amount would your system have spent for each category of 

programming?”  Bortz Report App’x B. 

After completing these surveys, Bortz then considered at least 30 different ways to 

weight or discount the various survey responses.  Ultimately, JSC proposes allocating the 

royalties at issue in this proceeding based on a particular way of weighting and discounting 

certain of these Bortz survey responses that gave JSC the highest royalty share.  Compare JSC 

Corrected WDS Ex. G at 5, with id. at 13; see also Written Rebuttal Statement of Public 

Television (“Public Television WRS”), Written Rebuttal Testimony of J. Johnson (“Johnson 

WRT”) ¶ 126. 

B. JSC’s Refusal to Disclose the Identities of Survey Respondents 

JSC has produced copies of the completed Bortz survey forms that the interviewers filled 

in with respect to each respondent, but JSC “redacted the names and contact information for 

individual survey respondents to maintain confidentiality.”  Ex. 2 at Cover Letter p.1, Decl. ¶ 2.   
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JSC has designated the survey forms as “Restricted” material, id. at 2–3, 5, under the 

Protective Order to which the parties (including JSC) agreed and that the Judges adopted in this 

proceeding.3  The Protective Order permits parties to designate materials as “Restricted” in order 

“to maintain confidentiality.”  Protective Order at 2.  The Protective Order does not permit 

redaction of documents produced in discovery; it contemplates redaction only “[w]hen a party 

includes Restricted material in filings with the Judges” for the purposes of creating a public 

version, and non-redacted copies must be provided under seal.  Id. at 3.  

Public Television requested that JSC produce “nonprivileged, unredacted documents 

related to the identity of each survey respondent and how that respondent was selected.”4  JSC 

objected “to the extent that this request seeks personally identifiable information (i.e., name and 

contact information) for individual respondents” and asserted that “JSC’s redaction of this 

information is consistent with the Copyright Royalty Judges’ January 17, 2018 Order regarding 

production of Bortz surveys in the 2010-13 proceedings.”  Id. at 7.   

The Bortz Report states that “[p]rospective respondents were assured that their responses 

would be kept confidential (i.e., results would be reported only in an aggregated form).”  Bortz 

Report at A-16–17.  The Bortz questionnaire script, however, does not reference confidentiality.  

Public Television WRS, Written Rebuttal Testimony of Simonson (“Simonson WRT”) ¶ 835; see 

also Bortz Report App’x B (survey templates).   

Several witnesses have submitted testimony that the limited information produced by JSC 

demonstrates that many Bortz survey respondents were not the executives “most responsible” for 

                                                 
3 See Joint Motion, Doc. No. 26072 (Jan. 27, 2022); Protective Order, Doc. No. 26175 (Feb. 17, 2022). 
4 Ex. 4 at 7 (Req. No. 21, 22). 
5 Dr. Simonson’s testimony expresses concern that this discrepancy is an indication of other methodological and 
quality control problems.  See Simonson WRT ¶ 83. 
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programming carriage decisions.  JSC continues to dispute that proposition while at the same 

time refusing to disclose the identities of the respondents.   

Lynne Costantini, a former programming executive for Time Warner Cable,6 reviewed 

the limited information that JSC produced.  Based on her review, more than 75 percent of Bortz 

survey respondents were unlikely to have been the person “most responsible” for programming 

carriage decisions, based on (i) the respondent’s title, as reported by Bortz; (ii) the respondent’s 

department, as reported by Bortz; and (iii) the ownership of the respondent’s cable system 

(because certain cable companies made programming decisions at the central corporate level, 

and not at local or regional levels).  Costantini WRT ¶¶ 14–23 & Table 1.  Additionally, many of 

the responses included departments but no title, titles but no department, or neither.  Id. ¶ 20. 

Although “it would be highly unlikely for the title or position of the person ‘most 

responsible’ for making programming decisions at a cable system to change year to year,”  Ms. 

Costantini observes that Bortz survey respondents for many systems had different titles from the 

previous year’s respondent.7  Id. ¶ 22 & n.16; see also Simonson WRT ¶ 51 (“[B]etween 56 and 

69 percent … had a respondent with a different title across consecutive years.”).  JSC’s rebuttal 

witness Melinda Witmer claims to have been “the most senior executive responsible for all of 

[Time Warner Cable]’s programming and content” from 2007 until May 2016, JSC Written 

Rebuttal Statement, Written Rebuttal Testimony of Witmer (“Witmer WRT”) ¶ 2, yet there is no 

indication that Bortz interviewed someone with her title in connection with Time Warner Cable 

systems.  See generally Costantini WRT Table 1. 

                                                 
6 Written Direct Statement of Public Television, Written Direct Testimony of Costantini (“Costantini WRT”) ¶¶ 1–
10. 
7 For example, some systems listed different respondents as the person “most responsible” in each of the four survey 
years.  See Boyle WRT ¶ 60, Table 2.  
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C. Identification and Selection of Bortz Survey Respondents 

Public Television also sought underlying documents and information sufficient to 

describe how Bortz survey respondents were identified and selected.  See Ex. 4 at 7 (Req. Nos. 

21–22).  JSC responded only by referring to the Bortz Report itself and producing Television & 

Cable Factbooks (“Factbooks”).8   

The Bortz Report states that “[i]nterviewers were instructed to ask first for the system 

executive identified … from industry sources as most likely to have responsibility for 

programming decisions, and to confirm that this individual was the person at the system ‘most 

responsible for programming carriage decisions made’ by the system”; “[s]pecifically, the 

process … began with an initial call to the executive identified in Television & Cable Factbook 

for the respective cable system.”  Bortz Report at A-17 & n.57.  But the Factbooks identify 

multiple executives at a given system by name and title only, and do not identify anyone as 

“most likely to have responsibility for programming decisions.”  See Costantini WRT ¶ 15; 

Simonson WRT ¶ 33.  Further, there is no indication of which of those listed in the Factbooks 

were considered eligible or if there was any preference for particular titles, and there are 

instances where none of the positions in the Factbook match the position of the ultimate 

respondent.  Simonson WRT ¶ 33.   

When the first contact at a given system declined to self-identify as the person “most 

responsible” for programming carriage decisions, Bortz interviewers asked for a referral, and 

“[c]alls were placed … until the individual on the telephone indicated that he or she was the 

individual most responsible for programming carriage decisions.”  Bortz Report at A-17.  “We 

                                                 
8 See id.; Ex. 5 at 2; Ex. 6 at 2–3; Ex. 7  at 1; Ex. 8 at 1, 1 n.3, 3.  JSC also referenced its sampling procedure, which 
concerns selection of cable systems, not identification and selection of the individual respondent who would answer 
for each selected cable system. 
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have no information regarding the number of callbacks . . ., how many times the cable system 

was contacted, or whether referrals were made.”  Simonson WRT ¶ 43.   

Dr. Itamar Simonson, the Sebastian S. Kresge Emeritus Professor of Marketing at 

Stanford University’s Graduate School of Business, testifies that “[t]his entire process is 

extremely unusual and inherently unreliable” and “goes against standard survey practice which 

dictates that in telephone surveys … the call attempts, the outcome of each call, and any 

compromises … be recorded” and the failure to do so “makes it impossible to assess the quality 

of the initial lists” and whether the ultimate interviewee “was truly an appropriate choice.”  Id. 

¶ 44.  Further, “[m]aking repeated calls until an interview is completed heightens the risk of 

simply interviewing an unqualified but willing participant” and it is “against standard survey 

protocol”  Id.  

D. Pretesting, Alternative Methodologies, Testing, and Analyses 

Public Television served requests concerning pretesting, alternative methodologies, 

testing, and analyses relating to the Bortz surveys and their development.  See, e.g., Ex. 4 at 4–6, 

8–9 (Reqs. Nos. 8, 11, 15–16, 26, 29); see also id at 2–6, 8–9, 20–22 (Req. Nos. 1, 6–7, 10, 12, 

17, 25, 27, 30, 73–79).  JSC has not produced such documents relating to the survey itself, its 

development, or testing.9  JSC has declined to clarify whether it is refusing to search for and 

produce documents in connection with Bortz surveys that were submitted in connection with 

prior proceedings, despite the Bortz Report’s express reliance on the development of those 

surveys over decades.  See, e.g., Bortz Report at A-1–13. 

                                                 
9 JSC has pointed to certain documents as “first generated in connection with surveys from prior years,” (Ex. 8 at 3 
& n.4, but those appear to be survey results and calculations from the 2010–13 Bortz surveys. 
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For example, “[t]here is no discussion of pretesting the initial survey instrument nor any 

of the revisions … through time.”  Public Television WRT, Written Rebuttal Testimony of Boyle 

(“Boyle WRT”) ¶ 25.  Pretesting “ensure[s] that respondents understood and could reliably 

answer the (exceptionally complex) questions that were asked.”  Simonson WRT ¶ 76.  Standard 

practice would be to “pre-test with a small number of respondents whose answers and reactions 

are studied,” and [b]ecause this inquiry was not conducted for the Bortz Survey, there is no way 

of knowing qualitatively what type(s) of challenges respondents may have faced when answering 

the key survey questions.”  Id. (citations omitted).  This could apply to a host of questions, 

including the single qualifying question as to whether the person is “most responsible” for 

programming carriage decisions, each of the ranking and percentage-allocation questions in the 

Bortz survey, the order, and who to survey, as well as any alternative or additional questions, and 

any testing or analyses of those questions.  See, e.g., Simonson WRT ¶¶ 81, 86, 90, 92–96, 113; 

Boyle WRT ¶¶ 37, 43–44, 56–59, 63, 80–82, 96.   

“Survey pretesting should be documented or if there was no pretesting, the lack of 

pretesting should be documented,” and failure to do so “is a fundamental flaw” that violates 

axioms and best practices in survey research.  Boyle WRT ¶ 25.  And “although the Bortz 

[s]urvey has been conducted in many prior iterations, there is no evidence that respondent 

comprehension has been tested over time; as such, these prior interviews do not serve as any type 

of ‘pre-test’.”  Id. at 77. 

As another example, there is no contemporaneous documentation of any quality control 

testing of the Bortz interviewers.  Simonson WRT ¶ 78 (noting illegible, crossed-out, and blank 

entries); see also Boyle WRT ¶ 77.  And there is “no information as to … any type of validation 

of the interviews.”  Simonson WRT ¶ 77, 86.  “Validation is a standard procedure used in 
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telephone surveys to make re-contact with a certain proportion of interviewed respondents to 

ensure that the correct respondent was, in fact, the one interviewed.”  Id. at ¶ 86. 

Much of the data in the Bortz survey strongly indicates that respondents did not 

understand the questions or were not able to perform the task they were asked to do.  Stark 

examples include cases in which respondents allocated up to 50 percent of their hypothetical 

fixed dollar budget to programming categories Bortz interviewers told them they carried, when 

the underlying data shows that their systems actually did not carry any programming at all in 

those categories on the identified stations, including for Sports, News, Movies and Syndicated, 

and Devotional programming.  Simonson WRT ¶¶ 104–07 & Table 6. 

E. Interviewer Materials 

Public Television requested documents related to selection, training, and feedback of 

Bortz interviewers.   Ex. 4 at 4, 9 (Req. Nos. 9, 32).  JSC has not produced any such materials.10 

ARGUMENT 

I. JSC Must Produce Unredacted Copies of the Underlying Bortz Survey Materials. 

JSC should be compelled to produce unredacted copies of underlying Bortz survey 

materials so that the parties and the Judges can test JSC’s key assertion that the Bortz survey 

respondents were the executives who were “most responsible” for programming carriage 

decisions at their cable systems.  JSC’s argument regarding confidentiality is misplaced because 

the Protective Order already addresses JSC’s confidentiality concerns and, in any event, the 

obligation to produce underlying data overrides the stated confidentiality concerns.   

                                                 
10  JSC has represented that it has no such documents and has not refused to produce them “solely on the basis that 
they were ‘first generated in connection with surveys from prior years.’”  Ex. 8 at 3. 
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A. The Unredacted Bortz Survey Questionnaires Are Underlying Documents 
and Are Highly Relevant to the Validity of the Bortz Survey. 

All parties, including JSC, are required to produce “nonprivileged underlying documents 

related to the written exhibits and testimony.”  37 C.F.R. § 351.6.  JSC does not dispute that the 

Bortz survey questionnaires are “documents underlying the written testimony of JSC’s 

witnesses.”  See Ex. 2 at Decl. ¶ 2.  Accordingly, under the applicable rules, they must be 

produced.   

JSC’s production obligation in this instance is particularly important because these 

questionnaires are the foundation for the Bortz Report and JSC’s proposed allocation.  The 

Judges have recognized that “[t]he more significant a witness’s testimony is to a party’s case, the 

greater the need to verify the accuracy of the bottom-line numbers offered.”  Order, Dkt. No. 

2001-8 CARP CD 98-88 (Mar. 20, 2003), at 4–5 (ordering production).  

The redacted respondent names are highly relevant to testing whether the Bortz survey 

data are reliable and valid.  In particular, the non-redacted information indicates that many 

respondents were incorrectly qualified.  As noted above, for example, Ms. Costantini’s review of 

the non-redacted information indicates that more than 75 percent of Bortz survey respondents 

were unlikely to be the person “‘most responsible for programming carriage decisions made’ by 

the system.”  See Background, supra § B at 5–6.   

While the limited data disclosed by JSC already strongly indicates that many Bortz 

survey respondents were not, in fact, the executives “most responsible” for programming 

decisions, JSC continues to argue that they are.  The redacted information concerning the 

identities of respondents therefore remains highly relevant.  JSC should not be permitted to have 

it both ways: it should not be permitted to argue that the limited information it has selectively 
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produced in discovery is insufficient to conclusively prove the respondents were not the “most 

responsible” executives, while withholding additional information that bears on that assertion.  

Moreover, although the respondents’ title information disclosed by JSC indicates that 

many respondents were improperly selected, omissions or poor recordkeeping by Bortz prevent 

the parties and the Judges from evaluating the full extent of the problem.  For example, there are 

many respondents for whom JSC produced only a department but no title, a title but no 

department, or neither.  Costantini WRT ¶ 20 (“[T]he reported ‘Positions’ of some Bortz 

respondents include departments such as ‘ ’, ‘ ’, ‘ ’, or ‘ ’, but no title; 

some indicate a title such as ‘ ’ or ‘ ’, but no department; some provide neither title nor 

department.”); see generally id. Table 1.  Indeed, the Judges’ predecessors have previously found 

that Bortz survey respondents “appeared to have been unqualified” where they had the title of 

“manager” or “director” in an irrelevant department (e.g., “office managers” or “custom[er] 

service directors” among others).  Notice of Final Determination, 57 FR 15286, 15295, 15301 

(Apr. 27, 1992).  The limited unredacted information that JSC has provided prevents the parties 

from conclusively determining whether the many respondents listed with department-less titles 

such as “ ” or “ ” are in irrelevant departments.  As another example, JSC’s 

rebuttal witness, Melinda Witmer, claims to have been “the most senior executive responsible for 

all of [Time Warner Cable]’s programming and content” during part of the 2014–2017 period, 

Witmer WRT ¶ 2, which tracks the language of the qualifying question of the Bortz survey, 

which seeks the person “most responsible” for programming carriage decisions, but Bortz did not 

interview anyone with her title.  The unredacted Bortz survey materials would permit the parties 

and the Judges to ascertain (i) whether Bortz did in fact interview Ms. Witmer but misstated her 

title, or (ii) who Bortz interviewed instead of Ms. Witmer. 
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In addition, there are numerous instances where differently titled individuals self-

identified across the survey years as the person “most responsible” for their system’s 

programming carriage decisions.  See Background, supra § B at 6.  It is highly unlikely that the 

person “most responsible” for programming carriage decisions would so frequently change year-

over-year at each system.  Id.  Respondent identification would enable confirmation of the extent 

to which the same respondent at the same system responded as the self-identified person “most 

responsible” each year, and investigation of their qualifications and any reason for year-over-

year differences in respondents.     

B. Confidentiality Does Not Justify JSC’s Refusal to Produce the Information in 
Light of the Protective Order and JSC’s Obligation to Disclose Underlying 
Data. 

JSC argues that the basis for its redactions is “to maintain confidentiality.”  See Ex. 2 at 

Cover Letter p.1.  But the information would not be disclosed to the public and would remain 

confidential pursuant to the Protective Order in this case.  JSC has not shown that Bortz 

promised respondents that their identities could not be disclosed to the parties in this proceeding.  

In any event, the stated confidentiality concern cannot overcome JSC’s obligation to disclose 

underlying data under a protective order when those data are key to assessing the validity of 

JSC’s allocation methodology. 

First, the Protective Order expressly provides protections for confidential information 

which would prevent public disclosure of the information that JSC has redacted and withheld.  

See Protective Order at 1–2; accord 17 U.S.C. § 803(c)(5) (authorizing protective orders “as may 

be appropriate to protect confidential information”).  It is hardly unusual for litigation in courts 

or before the Judges to involve confidential information, including highly sensitive information 

that could cause serious commercial harm if it were disclosed or used for purposes beyond the 

immediate proceeding.  But that does not mean the sensitive information becomes immune to 
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discovery even if it is highly relevant to the issues in the litigation.  The solution is a protective 

order, and the Protective Order entered in this case provides the confidentiality protections that 

JSC seeks. 

Moreover, there is no evidence that respondents were promised that their responses 

would not be disclosed to the Judges and the other parties in this proceeding.  Indeed, it is not 

even clear that the respondents were promised any confidentiality at all: Although the Bortz 

Report states that “[p]rospective respondents were assured that their responses would be kept 

confidential (i.e., results would be reported only in an aggregated form),” Bortz Report at A-16–

17, the interviewers’ script—which should have been read verbatim—contains no such 

assurances.  See Bortz Report App’x B; Simonson WRT ¶ 83.11  In either case, courts have 

ordered disclosure.  See In re Autozone, Inc., No. 10-md-02159, 2016 WL 4136520, at *2 (N.D. 

Cal. May 16, 2016) (ordering disclosure where survey administration details “d[id] not mention 

anything about respondents being advised that their responses will be anonymous”); U.S. 

Surgical Corp. v. Orris, Inc., 983 F. Supp. 963, 970 (D. Kan. 1997) (affirming disclosure despite 

promise of confidentiality because “confidential is not the equivalent of privileged” in the 

discovery process (citing Fed. Open Mkt. Comm. v. Merrill, 443 U.S. 340, 362 (1979))).   

There certainly is no evidence that the respondents understood any “assur[ances]” of 

“confidential[ity]” to mean anything other than that their responses would not be disclosed to the 

public.  In addition, we assume that JSC has access to the information underlying the redactions; 

there is no evidence that the survey respondents agreed that Bortz could share their identities 

with one party (JSC) but not the other parties in this proceeding. 

                                                 
11 Deviation from the script raises a host of concerns for hundreds of interviews that are otherwise unreviewable.  
See Simonson WRT ¶ 83.   
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Second, and in any event, the Judges have recognized the “overriding principle” that the 

obligation to provide underlying data supersedes such a confidentiality concern:  

Parties who offer bottom-line figures in a CARP proceeding must be prepared to 
share all the underlying data that contributed to those bottom-line figures, 
notwithstanding the problems of confidentiality.  Each of the data inputs in a 
survey or study could contain errors or be the source of undercounting for one or 
more of the Phase I parties, and therefore, they are all important to the process of 
verification.   

Order, Dkt. No. 94-3 CARP-CD 90-92 (Oct. 30, 1995), at 2 (emphasis added).  Consistent with 

this principle, sensitive information is routinely exchanged under protective orders in 

proceedings before the Judges, such as in rate-setting proceedings that involve closely guarded 

trade secrets and competitively sensitive agreements and data that may be critical to the 

operations of the businesses at issue. 

JSC argues that the Judges issued an order in 2018 that “upheld the redaction of the 

identities of individual respondents.”  See Ex. 6 at 3 (citing Order Granting Program Suppliers’ 

Mot. to Compel Unredacted Documents and Data from JSC, Consol. Dkt. No. 14-CRB-0010-

CD/SD (2010-13) (Jan. 17, 2018) (“2018 Order”)).  JSC misreads the 2018 Order.  In that case, 

the Judges granted a motion to compel “[f]or the reasons set forth in Program Suppliers’ 

Motion.”  2018 Order at 1.  The Program Suppliers’ motion expressly made “no objection to 

redaction of the Bortz survey questionnaires and other survey data to remove the names and 

contact information for individuals responding to the Bortz survey.”  PS Mot. to Compel at 12.  

That is because Program Suppliers had “submitted their own cable operator survey” and “[f]or 

this reason, … did not request (and d[id] not seek) any information about individual Bortz survey 

respondents.”  Id. at 12 n.8.  In other words, Program Suppliers agreed not seek the identities of 

Bortz respondents to avoid a reciprocal obligation, and the redactions were never at issue.  



 

Public Television’s Motion to Compel JSC to Produce  
Documents Underlying Survey Methodology   15 

Contrary to JSC’s mischaracterization, the Judges were not asked, and necessarily did not decide, 

that such redactions are appropriate here.   

II. JSC Should Be Compelled to Produce Documents Relating to Identification and 
Selection of Bortz Survey Respondents. 

In response to Public Television’s requests for documents sufficient to describe how 

Bortz survey respondents were identified and selected, JSC merely referred to the Bortz Report 

itself and produced the Factbooks.  See Background, supra § C at 6.  This is insufficient.   

There is no explanation for how Bortz went from the Factbook listings, which reference 

multiple executives without specifying programming responsibilities, to identifying and 

contacting potentially eligible respondents, and whether any hierarchy or preference was given to 

a particular name or title.  Id. at 7–9.  There is also no documentation to confirm the chain of 

referrals that occurred when potential respondents declined to self-identify as the person “most 

responsible” for programming carriage decisions before eventually arriving at a person who 

would so self-identify, including the number of calls or referrals needed to reach the ultimate 

respondent and the identities of those who declined to self-identify.  Id.  This lack of 

documentation is contrary to basic standards of designing and conducting surveys.  Simonson 

WRT ¶¶ 43–44 (noting this is “extremely unusual and inherently unreliable,” and “goes against 

standard survey practice”).  JSC should be compelled to produce all documents responsive to 

Request Nos. 21–22. 

III. JSC Should Be Compelled to Produce Documents Relating to Pretesting, 
Alternative Methodologies, Tests, and Analyses. 

JSC has not produced any documents concerning any pretesting, alternative 

methodologies (e.g., additional or alternative questions or orderings), testing, or analyses of the 

Bortz survey itself.  It would be contrary to basic standards of survey design not to have 

conducted any pretesting or other such analyses.  See Background, supra § D at 9–11.  Perhaps 
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because of that accepted methodological principle, JSC has refused to confirm that it never 

conducted any pretesting and never considered additional or alternative questions, question 

wordings, or orderings of questions.  And although JSC has responded that it has “no underlying 

documents related to any pretesting of the 2014-17 Bortz surveys,” Ex. 6 at 2 (emphasis added), 

and further stated that it “has not refused to produce” the requested documents “solely on the 

basis that they were ‘first generated in connection with surveys from prior years,’” Ex. 8 at 2–3, 

JSC has not produced any such documents.  JSC cannot have it both ways.  JSC should be 

compelled to conduct a diligent search for the requested materials without limiting its search to 

documents related only to 2014–17, given that JSC repeatedly and explicitly relies on the fact 

that the Bortz survey instrument was developed over decades. 

IV. JSC Should Be Compelled to Produce Documents Relating to Interviewer Materials. 

JSC has not disputed Public Television’s entitlement to documents related to interviewer 

materials, including instructions, training, feedback, and mock interviews, but JSC has failed to 

produce any.  The Bortz Report states that one individual, Ms. Sandra Grossman, conducted the 

majority of the interviews herself—an irregular procedure inconsistent with best practices12—but 

also was assisted by other interviewers for a minority of the interviews.  See Bortz Report at A-

15.  It would be contrary to basic standards of survey administration, and difficult to imagine as a 

practical matter, for there not to have any documentation that Ms. Grossman or these 

interviewers ever received or viewed, such as any written instructions, training materials, or 

feedback.  See Boyle WRT ¶ 16, 77, 113; Simonson WRT ¶ 83.  JSC should be compelled to 

produce all documents showing any instructions, training, or other materials for interviews, 

feedback provided, considered, or otherwise relied on with respect to interviewers, mock 

                                                 
12 Simonson WRT ¶¶ 32, 82; Boyle WRT ¶¶ 31, 72–77, 114. 
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interviews, and early phases of the studies, related to the development or execution of any Bortz 

surveys, regardless of when they were generated. 

CONCLUSION 

For the forgoing reasons, Public Television requests that the Judges grant their motion to 

compel JSC to produce documents underlying the Bortz survey. 
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DECLARATION OF RONALD G. DOVE, JR. 
 
I, Ronald G. Dove, Jr., declare: 

1. I am an attorney in the law firm of Covington & Burling LLP, counsel for Public 

Broadcasting Service and the Public Television Claimants  (collectively, “Public Television”) in 

the above-captioned proceeding. 

2. Attached as Exhibit 1 hereto is a true and correct copy of correspondence between 

counsel for Public Television and counsel for the Joint Sports Claimants (“JSC”) dated 

September 23–October 4, 2022. 

3. Attached as Exhibit 2 hereto is a true and correct copy of JSC’s production cover 

letter, index, and declaration served in connection with its July 21, 2022 supplemental voluntary 

production. 

4. Attached as Exhibit 3 hereto is a true and correct copy of Public Television’s 

discovery requests to JSC dated July 28, 2022. 

5. Attached as Exhibit 4 hereto is a true and correct copy of JSC’s responses and 

objections to Public Television’s discovery requests dated August 4, 2022. 

6. Attached as Exhibit 5 hereto is a true and correct copy of correspondence from 

Public Television’s counsel to JSC’s counsel dated August 19, 2022. 
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JSC’s counsel to Public Television’s counsel dated September 2, 2022. 
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Public Television’s counsel to JSC’s counsel dated September 29, 2022. 
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JSC’s counsel to Public Television’s counsel dated October 5, 2022. 

I declare under penalty of perjury that the foregoing is true and correct.   

 

Executed November 11, 2022. 
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Michael Kientzle 
+1 202.942.5653 Direct 
Michael.Kientzle@arnoldporter.com 

 

Arnold & Porter Kaye Scholer LLP 
601 Massachusetts Ave, NW  |  Washington, DC 20001-3743  |  www.arnoldporter.com 

 

July 21, 2022 

VIA E-MAIL 

Ronald G. Dove <rdove@cov.com> 
Arnold P. Lutzker <arnie@lutzker.com> 
Lucy Plovnick <lhp@msk.com> 
Kendall Satterfield <lksatterfield@satterfield-pllc.com> 
David Ervin <dervin@crowell.com> 
 

Re: JSC Supplemental Voluntary Production in Docket No. 16-CRB-0009-CD 
(2014-17) 

Dear Counsel: 

On behalf of the Joints Sports Claimants (“JSC”), and pursuant to the agreement of 
all parties that have submitted written direct statements on allocation issues in this 
proceeding (“Allocation Phase Participants”), JSC is making, today, via FTP, to counsel 
for the Allocation Phase Participants, a supplemental voluntary disclosure of redacted 
2014-2017 Bortz Survey questionnaires.  JSC has redacted the names and contact 
information for individual Bortz survey respondents to maintain confidentiality.  

I have enclosed with this letter an index to JSC’s production, as well as a declaration 
regarding materials designated “restricted” pursuant to the Copyright Royalty Judges’ 
February 17, 2022 Protective Order. 

 

Sincerely, 
 
/s/ Michael Kientzle 
 
Michael Kientzle 
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 )   
____________________________________) 
 

DECLARATION OF MICHAEL E. KIENTZLE 
 
I, Michael E. Kientzle, declare: 
 

1. I am over 18 years of age and an attorney duly licensed to practice law in the District 

of Columbia.  I am counsel in the law firm of Arnold & Porter Kaye Scholer LLP, attorneys of 

record for the Office of the Commissioner of Baseball in this proceeding. 

2. On July 21, 2022, pursuant to the agreement of all parties that have submitted 

written direct statements on allocation issues in the above-captioned proceeding (“Allocation 

Phase Participants”) the Joint Sports Claimants (“JSC”) made a supplemental voluntary production 

of documents underlying the written direct testimony of JSC’s witnesses filed on July 1, 2022, to 

counsel for the Allocation Phase Participants.  Exhibit A identifies those documents within this 

production that JSC has designated as “RESTRICTED - Subject to Protective Order in Docket No. 

16-CRB-0009-CD (2014-17)” (“Restricted Materials”).  The Restricted Materials have been so 

designated because they include proprietary information, the disclosure of which would damage 

JSC and/or inhibit the ability of JSC to obtain like information in the future. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 21st day of July, 2022, at Washington, D.C. 

        
_/s/ Michael Kientzle__________________ 
Michael E. Kientzle



 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit A







Public Television’s Motion to Compel Joint Sports Claimants 

 
 
 
 
 
 
 
 
 
 

Exhibit 3: 
 

PTV Discovery Requests for JSC (July 28, 2022) 
  



 

 

By Electronic Mail July 28, 2022 

Joint Sports Claimants 
 
Daniel A. Cantor 
Michael Kientzle 
Arnold & Porter Kaye Scholer LLP 
601 Massachusetts Avenue, N.W. 
Washington, DC 20001 

Re: Public Television’s First Request to Joint Sports 
Claimants for Production of Documents, Distribution of 
Cable Royalty Funds, Docket No. 16-CRB-0009-CD 
(2014-17) 

Dear Counsel: 

Pursuant to the Copyright Royalty Judges’ Order for Further Proceedings and Scheduling 
Case Events, issued on January 10, 2022, and the parties’ agreed-upon discovery schedule, the 
Public Television Claimants (“Public Television”) hereby request that the Joint Sports Claimants 
produce the materials described in this letter. Public Television reserves the right to supplement 
this first request for production with further discovery requests under the agreed-upon 
discovery schedule and all applicable rules and orders. In accordance with the agreed-upon 
schedule, we expect to receive your responses to these requests by August 4, 2022. 

Definitions and Instructions 

Please repeat each of the requests below in your response. Please provide a separate 
written response to each request. If you object to any request, state each basis for your objection 
in sufficient detail so as to permit adjudication of the validity of the objection, and produce any 
documents responsive to any portion of the request that is not objectionable. If you claim a 
document is “privileged,” please state every fact supporting your claim of privilege. 

All uses of the conjunctive include the disjunctive (and vice versa). All words in the 
singular include the plural (and vice versa). All uses of the word “all” include “any” (and vice 
versa). The use of a verb in any tense encompasses the use of the verb in all tenses. 

The term “document” shall be construed in the broadest possible sense and includes, 
without limitation, all written, recorded, graphic or photographic matter of any nature 
whatsoever, including without limitation electronic recordings, data, email, and computer files 
of every kind and description in your actual or constructive possession, custody, care or control. 
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The term “underlying” has the same meaning as in 37 C.F.R, § 351.6, and includes, 
without limitation, all documents upon which the witness considered in formulating her 
testimony, whether or not the party or the witness has chosen to rely on it. 

The term “related” means concerned with, constituting, reflecting, consisting of, 
referring to, mentioning or being in any other way connected with or involved in the matters set 
forth. 

Documents Requested 

Testimony of James Trautman 

1. Please provide all nonprivileged underlying documents supporting the statement on 
page 21 of the Bortz Media report entitled “Cable Operator Valuation of Distant Signal 
Non-Network Programming: 2014-17” (hereinafter “Bortz Report”) that “The shift from a 
sample of eligible systems to a census of eligible systems in 2015-17 means that all 
eligible systems have an opportunity to respond to the survey,” including but not limited 
to any alternative survey designs or analysis of the effect of employing a census approach 
as opposed to a sampling scheme. 

2. Please provide all nonprivileged underlying documents related to the statements on 
page 7, footnote 6, of the Bortz Report, including but not limited to any and all 
contractual agreements between WGNA and CSOs and related documents. 

3. Please provide all nonprivileged underlying documents related to the conversion of 
WGNA from a broadcast station to a cable network. 

4. Please provide all nonprivileged underlying documents related to the statements in the 
first full paragraph on page 11 and footnote 13 of the Bortz Report. 

5. Please provide all nonprivileged underlying documents related to market-based 
transactions considered, including but not limited to documents relating to the monetary 
and non-monetary terms of those transactions and the specific content licensed, 
including but not limited to the “examples” on pages 16–19 of the Bortz Report. 

6. Please provide all nonprivileged underlying documents related to weighting approaches 
considered. 

7. Please provide all nonprivileged underlying documents related to the “project[ion] [of] 
non-respondent values based on signal carriage characteristics,” as described on page 23 
of the Bortz Report, including but not limited to all documents and data related to 
alternative methodologies for projection of non-respondent values that were considered. 

8. Please provide all nonprivileged underlying documents related to any and all “input from 
a variety of experts” regarding the “Bortz survey questionnaires for the years 2014-17,” as 
described on page 24 of the Bortz Report, including but not limited to all alternative 
questionnaires or survey design that were considered. 
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9. Please provide all nonprivileged underlying documents related to instructions, training, 
and other materials for interviewers conducting the surveys. 

10. Please provide all nonprivileged underlying documents related to development of the 
survey questions and instructions, including but not limited all documents and data 
related to alternative methodologies that were considered. 

11. Please provide all nonprivileged underlying documents related to any pretesting of the 
surveys, including but not limited to all documents and data related to alternative 
methodologies that were considered. 

12. Please provide all nonprivileged underlying documents related to the Bortz survey’s use 
of “two general forms of survey instruments . . . one form for respondents whose cable 
systems carried distant signals in addition to or other than WGNA . . . a second form for 
respondents whose cable systems carried WGNA as their only distant signal . . . ,” as 
described on page 24 of the Bortz Report, including but not limited to any alternative 
methodologies or survey design that were considered. 

13. Please provide all nonprivileged underlying documents related to the statement on page 
25, footnote 34, of the Bortz Report that “certain systems continued to report WGNA as a 
distant signal (primarily in 2015).” 

14. Please provide all nonprivileged underlying documents related to the statement on page 
25, footnote 34, of the Bortz Report that “WGNA . . . did not carry any programming that 
is compensable for copyright purposes, i.e., that was carried simultaneously on the 
WGNA national feed and the Chicago WGN feed.” 

15. Please provide all nonprivileged underlying documents related to the statement on page 
27 of the Bortz Report that “Questions 2 and 3 in the cable operator survey are designed 
as preliminary questions intended to focus respondents on the particular distant signals 
carried by the system, the types of programming on those channels, and certain factors 
(importance and cost) that contribute to the key ‘budget’ allocation required in the 
fourth and final survey question,” including but not limited to all documents and data 
related to any corroboration or testing done or considered with respect to the effect of 
those preliminary questions on the survey responses, as well as any alternative 
methodologies or survey design considered. 

16. Please provide all nonprivileged underlying documents related to the statements 
asserted on page 27, footnote 38, of the Bortz Report, including any such analyses 
considered. 

17. Please provide all nonprivileged underlying documents related to the statement on page 
29 of the Bortz Report that “The interviewer then reviewed the program categories and 
estimates with the respondent, providing the respondent an opportunity to revise the 
estimates if necessary,” including but not limited to all documents and data related to the 
survey respondents that revised their initial estimates. 
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18. Please provide nonprivileged underlying documents in Excel format sufficient to show 
the order in which the categories in survey question 2b, as described on pages 25–26 of 
the Bortz Report, were read to each specific respondent in each year, as those 
respondents are identified in JSC 00000648–651.  

19. Please provide nonprivileged underlying documents in Excel format sufficient to show 
the order in which the categories in survey question 3, as described on pages 26–27 of 
the Bortz Report, were read to each specific respondent, as those respondents are 
identified in JSC 00000648–651. 

20. Please provide nonprivileged underlying documents in Excel format sufficient to show 
the order in which the categories in survey question 4a, as described on pages 27–29 of 
the Bortz Report, were read to each specific respondent, as those respondents are 
identified in JSC 00000648–651. 

21. Please provide all nonprivileged underlying documents related to potential respondents 
and selection of potential respondents. 

22. Please provide all nonprivileged, unredacted documents related to the identity of each 
survey respondent and how that respondent was selected. 

23. Please provide all nonprivileged underlying documents related to the statement on page 
29 of the Bortz Report that “[b]y identifying and obtaining responses from CSO 
executives at the local system and/or regional office level, the survey captures the 
perspectives of individuals with knowledge to address distant signals that originate in 
specific local markets and are themselves designed to have local/regional appeal.” 

24. Please provide all nonprivileged underlying documents supporting the statement on 
page 38 of the Bortz Report that “the constant sum methodology requires a comparative 
value allocation, which is not possible when only one response option (PTV or Canadian) 
is offered.” 

25. Please provide all nonprivileged underlying documents supporting the statement on 
page 39 of the Bortz Report that “This assumption underlying the McLaughlin 
adjustment does not withstand scrutiny as applied to the 2015-17 distant signal 
landscape.” 

26. Please provide all nonprivileged underlying documents supporting the statement on 
page 39 of the Bortz Report that “if Bortz administered the Bortz Surveys to PTV Only 
Systems, respondents could think they had no choice but to provide a 100% valuation to 
PTV,” including but not limited to all documents and data related to any corroboration 
or testing done or considered with respect to administering the Bortz Survey to PTV Only 
Systems, as well as any alternative methodologies or survey design considered. 

27. Please provide all nonprivileged underlying documents supporting the statement on 
page 39 of the Bortz Report that “even if the McLaughlin adjustment made sense for 
some PTV Only Systems, it makes no sense as applied to the large number of PTV Only 
Systems that only reported carrying ‘distant’ PTV signals to subscribers within the 
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signals’ originating DMAs,” including but not limited to documents and data sufficient to 
show and replicate any analyses of applying the McLaughlin adjustment to the Bortz 
survey that were considered. 

28. Please provide all nonprivileged underlying documents sufficient to show and replicate 
the alternative adjustments to the Bortz survey results—“Adjustment One” and 
“Adjustment Two”—as described on pages 42 through 44 and in Appendix D. 

29. Please provide all nonprivileged underlying documents supporting the statement on 
page A-11 of the Bortz Report that “It is not possible to obtain an estimate of relative 
value where the cable operator carries no distant signals or to obtain a comparative value 
estimate when a system carries only one type of distant signal programming,” including 
but not limited to all documents and data related to any corroboration or testing done or 
considered, as well as any alternative methodologies or survey design considered. 

30. Please provide all nonprivileged underlying documents related to the statement on page 
A-11–12 of the Bortz Report that “asking respondents only about the eight most widely 
carried distant signals on such systems would constitute an improvement to the Bortz 
survey . . . ,” including but not limited to documents and data sufficient to show and 
replicate the analysis of “our eligible survey samples for 2010, 2011, 2012 and 2013 using 
CDC data in order to assess the ‘distant reach’ of signals carried by cable systems with 
more than eight distant signals,” as well as any alternative methodologies or survey 
design considered. 

31. Please provide all nonprivileged underlying documents related to the sample selection 
process described on page A-13 of the Bortz Report, including but not limited to the 
cable operator survey sampling plan, the design parameters initially established by Dr. 
George E. Bardwell, and the process by which the Bortz Media professional staff selected 
the sample. 

32. Please provide all nonprivileged underlying documents related to all feedback provided 
or considered with respect to Ms. Sandra Grossman’s selection and training of 
interviewers, mock interviews, and early phases of each of the studies, as described on 
page A-15 of the Bortz Report. 

33. Please provide all nonprivileged underlying documents sufficient to show and replicate 
weighting of the Bortz survey results described on pages A-18–19, including but not 
limited to documents and data related to any alternative weighting methodologies and 
weighted survey results for all years from 2014 through 2017 reviewed or considered. 

34. Please provide all nonprivileged underlying documents related to statements in the Bortz 
Report for which Mr. Trautman cites to Mr. Garrison Harvey’s Written Direct 
Testimony, including but not limited to documents or data, other those underlying Mr. 
Harvey’s Written Direct Testimony, that support the relevant statement in the Bortz 
Report and were considered. 

35. Please provide all nonprivileged underlying documents related to statements in the Bortz 
Report for which Mr. Trautman cites to Dr. W. Robert Majure’s Written Direct 



 
 
 
 
July 28, 2022 
Page 6 
 

 

Testimony, including but not limited to documents or data, other those underlying Mr. 
W. Robert Majure’s Written Direct Testimony, that support the relevant statement in the 
Bortz Report and were considered. 

36. Please provide all nonprivileged underlying documents related to statements in the Bortz 
Report for which Mr. Trautman cites to Dr. Nancy Mathiowetz’s Written Direct 
Testimony, including but not limited to documents or data, other those underlying Dr. 
Nancy Mathiowetz’s Written Direct Testimony, that support the relevant statement in 
the Bortz Report and were considered. 

37. Please provide all nonprivileged underlying documents produced in the 2010–2013 cable 
royalties proceeding that were considered. 

Testimony of W. Robert Majure 

38. Please provide all nonprivileged underlying documents supporting the statement in ¶ 46 
of Dr. W. Robert Majure’s written direct testimony (hereinafter “Majure Direct 
Testimony”), “One would expect to see similar trends in the hypothetical distant signal 
marketplace for 2014-17 absent compelling facts establishing why such trends would not 
carry over.” 

39. Please provide all nonprivileged underlying documents related to the statement in ¶ 12 
footnote 4 of the Majure Direct Testimony that “[f]or a small number of ‘nonpermitted’ 
signals, CSOs pay a higher rate of 3.75%.” 

40. Please provide all nonprivileged underlying documents supporting the statements in ¶ 18 
of the Majure Direct Testimony. 

41. Please provide all nonprivileged underlying documents supporting the statement in ¶ 19 
of the Majure Direct Testimony that “there are common elements to the content that has 
high value.  It includes live professional and collegiate team sports, certain first run 
series such as Game of Thrones, and certain live news events.  This is content viewers are 
particularly passionate about.  It includes content that is live or otherwise resistant to 
time shifting – a feature that limits viewers’ alternatives to watching on their cable 
system.  Conversely, reruns of sitcoms and movies and paid programming do not have 
the attributes that command premium value.”  Please include all data and analyses 
considered, including but not limited to specific programs and other potential examples. 

42. Please provide all nonprivileged underlying documents supporting the statement in ¶ 28 
of the Majure Direct Testimony that “the actual marketplace indicates that 
undifferentiated volume leads to a decrease, not an increase, in relative value.” 

43. Please provide all nonprivileged underlying documents related to transactions for 
programming that were considered, including monetary and nonmonetary terms, 
including but not limited to documents related to the “deal[s]” described in ¶ 33 and ¶ 37 
of the Majure Direct Testimony. 
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44. Please provide all nonprivileged underlying documents supporting the statement in ¶ 51 
of the Majure Direct Testimony that “The PTV content is, by design, material that is not 
expected to be of commercial value – a fact that Congress has recognized and 
encouraged both in subsidizing development of PTV content and in regulating PTV’s 
participation in actual marketplaces.” 

45. Please provide all nonprivileged underlying documents supporting the statements in ¶ 53 
of the Majure Direct Testimony that “This expectation is consistent with the attitude I 
have seen CSOs bring to this content in my investigations of content markets – that this 
content takes up a block of channels that CSOs would prefer to make available for more 
valuable content. That burden on CSOs is effectively a cost of carrying PTV.”  Please 
include information sufficient to identify the CSOs and the individuals who expressed 
such “attitude[s].” 

46. Please provide all nonprivileged underlying documents related to “retransmission 
consent” that were considered, including but not limited to any amounts paid for 
retransmission consent for distant carriage. 

47. Please provide all nonprivileged underlying documents supporting the statement in ¶ 64 
of the Majure Direct Testimony that “Even the primary signal content for most of the 
PTV distant-signal content is duplicative in the sense that most subscriber groups 
reached with such content already have a local PTV signal . . . ,” including but not limited 
to any analyses or measurement of “duplication” of distant signal programming that 
were considered. 

48. Please provide all nonprivileged underlying documents related to the statement in ¶ 65 
that “PTV programming was also less valuable during the 2014-17 period because PBS 
increasingly made its content available via streaming.”  Please include all data and 
analyses considered and any comparisons or assessments of other categories of 
programming. 

49. Please provide all nonprivileged underlying documents supporting the statements in 
¶ 90 of the Majure Direct Testimony that “Some CSOs continued offering PTV after 
WGNA converted from a superstation, and likely continued to value those particular PTV 
signals at similar levels to their valuation of it prior to WGNA’s conversion. There is no 
reason to believe that the value of PTV increased for these CSOs.” 

50. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 104 of the Majure Direct Testimony that the “question of whether systems at or below 
the minimum fee could fit the regression framework . . . . This problem, however was 
manageable prior to WGNA’s conversion,” including but not limited to any analyses or 
measurement of “manageability” of “systems at or below the minimum fee” that were 
considered. 

51. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 105 of the Majure Direct Testimony that “prior to its [WGNA’s] conversion, the 
regression could reasonably assume that every CSO had at last one distant signal option 
that would put it at or over its minimum fee obligation. . . . For 2015-2017, this past 
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answer no longer holds,” including but not limited to any analyses of cable system 
operators’ distant signal options in years 2014 through 2017 that were considered. 

52. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 106 of the Majure Direct Testimony that “The regression model is therefore limited in 
this period to so few valid observations that it is no longer feasible,” including but not 
limited to documents and data sufficient to show and replicate all regression analyses 
considered. 

53. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 122 of the Majure Direct Testimony that “If one limits the data to observations for 
which the regression method is valid . . . the total number of observations is particularly 
unlikely to generate the needed levels of statistical significance,” including but not 
limited to documents and data sufficient to show and replicate all regression and 
statistical analyses considered. 

54. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 123 of the Majure Direct Testimony that “even if somehow a statistically significant set 
of estimates could be obtained from such a regression, the set of systems underlying such 
a regression is so small and so different from the norm of CSOs in 2015-2017 that it 
raises questions of whether the estimates of any such regression can be representative of 
CSOs as a whole,” including but not limited to documents and data sufficient to show 
and replicate all regression analyses and tests of statistical significance and 
representativeness considered. 

55. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 130 of the Majure Direct Testimony that “A survey can reveal CSO preferences reliably 
because the survey does not rely upon inference but instead directly poses the relative 
value question to the buyers in the hypothetical market,” including but not limited to 
documents and data sufficient to show and replicate any analyses and tests of reliability 
of the Bortz survey or other surveys that were considered. 

56. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 138 of the Majure Direct Testimony that “This ensures that the Bortz survey 
methodology places the greatest weight on responses from those systems that choose to 
maximize their use of the Section 111 license, and relatively less weight on systems that 
happen to face a large minimum payment obligation but make little use of the license,” 
including but not limited to documents and data sufficient to show and replicate any 
analyses and tests of reliability of the Bortz survey or other surveys that were considered. 

57. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 142 of the Majure Direct Testimony that “Following the WGNA conversion, the 
McLaughlin adjustment would treat these former WGNA+PTV CSOs as though their 
valuation of PTV increased more than tenfold.  There is no economic basis to do so.” 

58. Please provide all nonprivileged underlying documents supporting the statement in ¶ 145 
of the Majure Direct Testimony that “Given the large number of PTV-only systems 
following the conversion of WGNA, applying the McLaughlin Adjustment to the Bortz 
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Survey for 2015-17 would produce economically irrational results suggesting that PTV’s 
share of royalties has increased significantly,” including but not limited to documents 
and data sufficient to show and replicate any analyses of applying the McLaughlin 
adjustment to the Bortz survey that were considered. 

59. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to the Bortz Report, including but 
not limited to documents or data, other those underlying the Bortz Report, that support 
the relevant statement in the Majure Direct Testimony and were considered. 

60. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Garrison Harvey’s Written 
Direct Testimony, including but not limited to documents or data, other those 
underlying Mr. Harvey’s Written Direct Testimony, that support the relevant statement 
in the Majure Direct Testimony and were considered. 

61. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Allan Singer’s Written Direct 
Testimony, including but not limited to documents or data, other those underlying Mr. 
Singer’s Written Direct Testimony, that support the relevant statement in the Majure 
Direct Testimony and were considered. 

62. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Daniel Hartman’s Written 
Direct Testimony, including but not limited to documents or data, other those 
underlying Mr. Hartman’s Written Direct Testimony, that support the relevant 
statement in the Majure Direct Testimony and were considered. 

63. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Richard Warren’s Written 
Direct Testimony, including but not limited to documents or data, other those 
underlying Mr. Warren’s Written Direct Testimony, that support the relevant statement 
in the Majure Direct Testimony and were considered. 

Testimony of Garrison Harvey 

64. Please provide all nonprivileged underlying documents supporting the statement in ¶ 45 
of Mr. Garrison Harvey’s Written Direct Testimony (hereinafter “Harvey Direct 
Testimony”), “the large-scale increase in systems carrying no distant signals and systems 
carrying fewer distant signals than they could without exceeding the minimum fee 
greatly decreases the number of observations that can be used for a Crawford-style 
regression,” including but not limited to documents and data sufficient to show and 
replicate all regression and statistical analyses considered. 

65. Please provide all nonprivileged underlying documents supporting the statement in ¶ 46 
of the Harvey Direct Testimony, “This is reasonable as a statistical matter and gives more 
weight to those systems that use the Section 111 license more heavily,” including but not 
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limited to documents and data sufficient to show and replicate all statistical analyses 
considered. 

66. Please provide all nonprivileged underlying documents related to the analysis “to 
quantify the distantly retransmitted PTV programming subject to the Must Carry rule” 
described in ¶ 83 of the Harvey Direct Testimony, including but not limited to: 

a. documents supporting the criteria used by Mr. Harvey to quantify the distantly 
retransmitted PTV programming subject to the Must Carry rule; and 

b. documents and data sufficient to show and replicate any analyses for quantifying any 
other claimant group’s programming subject to the Must Carry rule that were 
considered. 

67. Please provide all nonprivileged underlying documents sufficient to show and replicate 
the identification of PTV “sister simulcasts” as described in ¶¶ 87–92 of the Harvey 
Direct Testimony and shown in the “pbs_call_signs.xlsx” spreadsheet produced as part 
of JSC 00002925.  

68. Please provide all nonprivileged underlying documents supporting the statement in ¶ 93 
of the Harvey Direct Testimony that “Distantly retransmitted PTV programming can be 
duplicative in at least two ways,” including but not limited to any analyses or 
measurement of “duplication” of distant signal programming that were considered. 

69. Please provide all nonprivileged underlying documents sufficient to show and replicate 
the robustness test of Bortz imputation values as described in ¶¶ 136–138. 

70. Please provide all nonprivileged underlying documents supporting the statement in ¶ 137 
of the Harvey Direct Testimony that “The middle 50% range of residuals show a small 
and robust range,” including but not limited to: 

a. any statistical testing or measurement of “robustness” of the Bortz survey considered, or  

b. any comparisons of robustness of the Bortz survey results for years 2014 through 2017 
with any other survey or methodology considered. 

71. Please provide all nonprivileged underlying documents related to statements in the 
Harvey Direct Testimony for which Dr. Majure cites to Mr. Daniel Hartman’s Written 
Direct Testimony, including but not limited to documents or data, other those 
underlying Mr. Hartman’s Written Direct Testimony, that support the relevant 
statement in the Harvey Direct Testimony and were considered. 

Testimony of Nancy Mathiowetz 

72. Please provide all nonprivileged underlying documents supporting the statement on 
page 8 of the Written Direct Testimony of Dr. Nancy Mathiowetz (hereinafter 
“Mathiowetz Direct Testimony”), “The census approach implemented in years 2015-2017 
reflects a reasonable approach for the smaller population in those years,” including but 
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not limited to any alternative survey designs or analysis of the effect of employing a 
census approach as opposed to a sampling scheme. 

73. Please provide all nonprivileged underlying documents related to the statement on page 
10 of the Mathiowetz Direct Testimony, “With the central question of interest being one 
focused on relative valuations among seven categories of programs, it makes little sense 
to have an interviewer request that a respondent provide a relative valuation of one 
item,” including but not limited to any alternative survey designs, mock interviews, or 
other analyses considered. 

74. Please provide all nonprivileged underlying documents related to the statement on page 
10 of the Mathiowetz Direct Testimony, “Questions 2 and 3 serve the important purpose 
of providing the respondent with the opportunity to consider the program categories of 
interest before being asked about relative valuations,” including but not limited to any 
alternative survey designs, mock interviews, or other measurements of the effect of 
Questions 2 and 3 on Bortz survey results that were considered. 

75. Please provide all nonprivileged underlying documents related to the statement on page 
10 of the Mathiowetz Direct Testimony, “To reduce the effects of order bias, the order of 
the response options (that is, the relevant program categories) were randomized across 
respondents,” including but not limited to any alternative survey designs, mock 
interviews, or other measurements of order bias in Bortz survey results that were 
considered. 

76. Please provide all nonprivileged underlying documents related to the statement on pages 
13–14 of the Mathiowetz Direct Testimony, “The use of a telephone for data collection is 
an appropriate mode . . . ,” including but not limited to any alternative survey designs, 
mock interviews, or other measurements of the effect of conducting a survey by 
telephone on Bortz survey results that were considered. 

77. Please provide all nonprivileged underlying documents related to the statement on page 
15 of the Mathiowetz Direct Testimony that “Once the respondent completed the 
valuation question, the interviewer reviewed the estimates with the respondent and 
queried them as to whether or not there were any changes to be made,” including but not 
limited to all documents and data related to the interviewers’ queries for changes to the 
survey responses and survey responses that were revised upon such queries. 

78. Please provide all nonprivileged underlying documents related to the statement on pages 
18–19 of the Mathiowetz Direct Testimony that “Based on my analyses, nonresponsive 
bias does not appear to have impacted the estimates for the 2014-2017 relative 
valuations,” including but not limited to all documents and data sufficient to show and 
replicate any alternative survey designs, mock interviews, or other measurements or 
analyses of nonresponse bias in Bortz survey results that were considered. 

79. Please provide all nonprivileged underlying documents sufficient to show and replicate 
the imputation of data using eight carriage pattern categories as described on pages 22–
23 of the Mathiowetz Direct Testimony, including but not limited to all documents and 
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data related to alternative methodologies or use of “additional auxiliary variables” for 
imputation of non-respondent values that were considered. 

80. Please provide all nonprivileged underlying documents related to statements in the 
Mathiowetz Direct Testimony for which Dr. Mathiowetz cites to the Bortz Report, 
including but not limited to documents or data, other those underlying the Bortz Report, 
that support the relevant statement in the Mathiowetz Direct Testimony and were 
considered. 

Testimony of Allan Singer 

81. Please provide all nonprivileged underlying documents related to the statement in ¶ 14 of 
the Written Direct Testimony of Allan Singer (hereinafter “Singer Direct Testimony”) 
that “I believe that the 2014-17 Bortz Report survey results are generally accurate with 
respect to the average relative values that cable system operators (‘CSOs’) ascribed to 
different types of non-network programming on distant signals they carried on cable 
systems during the years 2014 through 2017.” 

82. Please provide all nonprivileged underlying documents related to the statement in ¶ 15 
n.1 of the Singer Direct Testimony that “In prior proceedings, bandwidth constraints 
were also identified as a factor. Bandwidth is a cable operator’s shelf space and to a 
degree always must be managed. By 2014, however, due to technological and 
infrastructure improvements and in particular the vast majority of cable systems 
becoming ‘all digital’ and converting analog to compressed digital video distribution, 
bandwidth was no longer the same concern in programming decisions that it had been in 
earlier years.” 

83. Please provide all nonprivileged underlying documents related to the statement in ¶ 16 of 
the Singer Direct Testimony that “In a market where people are leaving cable systems in 
favor of streaming services, and where it has become extremely difficult to acquire new 
non-cable customers or to acquire a competitor’s customer, customer retention has 
become the most important factor in programming decisions.” 

84. Please provide all nonprivileged underlying documents related to the statement in ¶ 19 of 
the Singer Direct Testimony that “And importantly, during the relevant period of 2014 
through 2017, live sports events were generally not available on streaming services.” 

85. Please provide all nonprivileged underlying documents related to the statements in ¶ 33 
of the Singer Direct Testimony that: 

a. “Under what is known as the Must Carry rule, PTV is required to make its content 
available to MVPDs without charge and MVPDs are required to carry the PTV content.” 

b. “If the question in this proceeding is what would MVPDs pay for PTV in the absence of 
Section 111, the answer is little if anything.” 

86. Please provide all nonprivileged underlying documents related to the statement in ¶ 34 
of the Singer Direct Testimony that “PTV content does not drive subscriber attraction 
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and retention, and absent the Must Carry rule, MVPDs would have little incentive to 
carry PTV if there was incremental expense associated with such carriage.” 

87. Please provide all nonprivileged underlying documents related to the statement in ¶ 35 
of the Singer Direct Testimony that “Many MVPDs carried the content either (i) to fulfill 
their Must Carry obligation or (ii) simply because it was a convenient way of maintaining 
consistent offerings, not because they ascribed any significant economic value to the PTV 
content.” 

88. Please provide all nonprivileged underlying documents related to the statement in ¶ 36 
of the Singer Direct Testimony that “Like primary PTV signals, MVPDs receive 
multicasts from PTV without charge. Such multicasts provide little to no added value to 
MVPDs. The content is either duplicative of the primary signal or where unique, not the 
type of programming that would drive subscribership. The most popular PBS 
programming is generally “national” programming such as Masterpiece Theater (e.g., 
Downton Abbey), which would be available in the distant market on the local signal and 
is thus duplicative. Moreover, such unique programming as is presented on PTV 
multicasts is not the distinctive type of programming MVPDs recognize as critical to 
retaining or attracting subscribers.” 

89. Please provide all nonprivileged underlying documents related to the statement in ¶ 37 of 
the Singer Direct Testimony that “CSOs generally do not pay to carry PBS, and PBS 
content in the distant signal marketplace does not have value beyond the traditional 
percentages it previously has received from the CRB.” 

90. Please provide all nonprivileged underlying documents related to the statement in ¶ 38 
of the Singer Direct Testimony that “When WGNA converted, MVPDs continued to 
retransmit other, equally valuable JSC content.” 

91. Please provide all nonprivileged underlying documents related to the statements in ¶ 40 
of the Singer Direct Testimony that: 

a. “Once again, making this large volume of hockey games available to the many passionate 
fans located in regions of the United States that demand consistent access to NHL games 
had a high value to MVPDs. Absent Section 111, MVPDs would pay many times more for 
such content than for undifferentiated general entertainment that does not impact 
subscribership decisions.” 

b. “Pre-season NFL games are highly popular among many NFL fans. Thus, it is critically 
important to an MVPD to assure that pre-season NFL games are available to its 
subscribers.” 

c. “Because such games are typically carried by local broadcast stations, distant 
retransmission is a primary means by which such games are made available outside of 
local markets.” 
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92. Please provide all nonprivileged underlying documents related to the statement in ¶ 42 
of the Singer Direct Testimony that “Significant volumes of NFL regular season games 
were also distantly retransmitted.” 

93. Please provide all nonprivileged underlying documents related to the statements in ¶ 45 
of the Singer Direct Testimony that:  

a. “Small volumes of live college and professional team sports are driving the enhanced 
value of these networks.” 

b. “Likewise, it is simply incorrect to suggest that a reduction in the number of subscribers 
to which JSC content was distantly retransmitted following the conversion of WGNA 
somehow results in a reduction in value.” 

94. Please provide all nonprivileged underlying documents related to the statement in ¶ 47 
of the Singer Direct Testimony that “Similarly, measures of viewing that simply add up 
the number of viewers in a claimant category are not a reliable indicator of value.” 

95. Please provide all nonprivileged underlying documents related to the statement in ¶ 52 
of the Singer Direct Testimony that “Indeed, the power and value of sports content to 
MVPDs is further demonstrated in the marketplace by the fact that the only new 
successful cable networks able to launch to widespread, expanded basic-type distribution 
at significant license fees on all MVPDs since the prior proceedings and during this time 
period were sports services; specifically, the NFL Network, Big 10 Network, and SEC 
Channel in the prior time period, and the ACC Network during this time period.” 

96. Please provide all nonprivileged underlying documents related to the statement in ¶ 53 
of the Singer Direct Testimony that “Based on my experience, I believe that the relative 
value of JSC programming might be even higher than the Bortz survey reflects.” 

97. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to the Harvey Direct Testimony, 
including but not limited to documents or data, other those underlying the Harvey Direct 
Testimony, that support the relevant statement in the Singer Direct Testimony and were 
considered. 

98. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to the Bortz Report, including but not 
limited to documents or data, other those underlying the Bortz Report, that support the 
relevant statement in the Singer Direct Testimony and were considered. 

99. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to Mr. Daniel Hartman’s Written 
Direct Testimony, including but not limited to documents or data, other those 
underlying Mr. Daniel Hartman’s Written Direct Testimony, that support the relevant 
statement in the Singer Direct Testimony and were considered. 
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100. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to Mr. Richard Warren’s Written 
Direct Testimony, including but not limited to documents or data, other those 
underlying Mr. Richard Warren’s Written Direct Testimony, that support the relevant 
statement in the Singer Direct Testimony and were considered. 

Testimony of Daniel Hartman 

101. Please provide all nonprivileged underlying documents related to the statements in ¶ 10 
of the Written Direct Testimony of Daniel Hartman (hereinafter “Hartman Direct 
Testimony”) that: 

a. “Among the key factors in determining the value of different types of programming are 
(i) the program’s exclusivity, i.e., whether the content is available on other platforms; (ii) 
the program’s distinctive nature; and (iii) risk of customer loss if the program is 
unavailable on the platform.” 

b. “Factors such as the viewership levels or the volume of a particular type of content do not 
drive the valuation.” 

102. Please provide all nonprivileged underlying documents related to the statements in ¶ 11 
of the Hartman Direct Testimony that: 

a. “During the 2014-2017 period, MVPDs competed for customers on factors such as price, 
number of channels offered, video quality and technological advances; however, the 
most important point of competition between MVPDs was in the programming offered.” 

b. “Live team sports programming is exceptionally important and frequently the key factor 
as to why customers sign up with, and remain with, their particular cable or satellite 
provider.” 

103. Please provide all nonprivileged underlying documents related to the statement in ¶ 17 of 
the Hartman Direct Testimony that “And as more streaming services entered the 
marketplace and gained a larger market share, as was the case between 2014-2017, the 
percentage of viewers watching non-sports programming live only continued to decline.” 

104. Please provide all nonprivileged underlying documents related to the statement in ¶ 18 of 
the Hartman Direct Testimony that “With the ever-increasing competition among 
platforms, sports product has become the biggest differentiator for MVPDs.” 

105. Please provide all nonprivileged underlying documents related to the statements in ¶ 19 
of the Hartman Direct Testimony that: 

a. “MVPDs must provide robust live sports programming in order to acquire/maintain 
customers, and they must carry an array of networks carrying live sports programming 
in order to satisfy the various fan bases across the country. Without this content, they 
would not remain competitive in the television marketplace. If a particular MVPD does 
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not carry a particular channel carrying live sports, there is a significant risk that those 
fans will find another distributor that does carry that channel.” 

b.  “As the retention of customers became an even more critical factor for MVPDs, 
programming executives placed a premium on live team sports programming.” 

106. Please provide all nonprivileged underlying documents related to the statement in ¶ 27 
of the Hartman Direct Testimony that “The sports programming distantly retransmitted 
in 2015-17, after the conversion of WGNA, continued to be highly valuable to MVPDs.” 

107. Please provide all nonprivileged underlying documents related to the statement in ¶ 31 of 
the Hartman Direct Testimony that “Similarly, based on my experience, absent the 
Section 111 license, CSOs would pay very little if anything for Public Television content.” 

108. Please provide all nonprivileged underlying documents related to the statement in ¶ 32 
of the Hartman Direct Testimony that “Pursuant to the must carry laws, the MVPD 
system must carry the local PTV signal to all of its subscribers, but PTV cannot charge 
the system for the carriage.” 

109. Please provide all nonprivileged underlying documents related to the statement in ¶ 33 
of the Hartman Direct Testimony that “The substantial duplication between signals 
significantly diminishes the value of the additional signals to an MVPD.” 

110. Please provide all nonprivileged underlying documents related to the statement in ¶ 35 
of the Hartman Direct Testimony that “CSO programming executives would not have 
paid substantial amounts, if any, to carry a PTV multicast absent the Section 111 license.” 

111. Please provide all nonprivileged underlying documents related to the statements in ¶ 36 
of the Hartman Direct Testimony that: 

a. “For the relatively small portion of subscribers who do not receive a local PTV signal or a 
distant PTV signal under the Must Carry rules, I would not expect a CSO to pay a 
substantial amount to obtain a PTV signal absent the Section 111 license. While there is 
quality PTV content, it is not the type of content that would drive a subscriber’s decision 
to sign up with an MVPD or to leave an MVPD.” 

b. “With this knowledge, absent a Section 111 license, a CSO would not feel compelled to 
pay substantial amounts for PTV content because it knows that PTV would not withhold 
content to extract a premium price.” 

112. Please provide all nonprivileged underlying documents related to the statements in ¶ 37 
of the Hartman Direct Testimony that “The value of a channel to an MVPD significantly 
decreases when much of the content is available online. When a customer already has 
access to the content from another source, losing the content would not pose a major risk 
of losing the customer. In such cases, an MVPD is not willing to pay a substantial 
amount for the content.” 



 
 
 
 
July 28, 2022 
Page 17 
 

 

113. Please provide all nonprivileged underlying documents related to the statement in ¶ 48 
of the Hartman Direct Testimony that “During the 2014-2017 period, live team sports in 
which customers were most interested (e.g., professional and college team sports) were 
generally available only on MVPD platforms.” 

114. Please provide all nonprivileged underlying documents related to the statement in ¶ 49 
of the Hartman Direct Testimony that “Moreover, large volumes of general 
entertainment content or PTV content exhibited late at night or very early in the 
morning has little value, notwithstanding it [sic] volume.” 

115. Please provide all nonprivileged underlying documents related to the statements in ¶ 51 
of the Hartman Direct Testimony that “The availability of JSC programming on a 
particular network will often drive the decision whether to carry it. This is the case even 
though the JSC programming constitutes a minority of the programming on that 
network. MVPDs ascribe almost all of the value on an RSN to its live sports 
programming, giving very little value to the other, filler programming. MVPDs carry 
these networks on a full-time basis and pay a hefty fee to do so due to their distinctive, 
marquee content, i.e., live sports.” 

116. Please provide all nonprivileged underlying documents related to statements in the 
Hartman Direct Testimony for which Mr. Hartman cites to the Harvey Direct Testimony, 
including but not limited to documents or data, other those underlying the Harvey Direct 
Testimony, that support the relevant statement in the Hartman Direct Testimony and 
were considered. 

117. Please provide all nonprivileged underlying documents related to statements in the 
Hartman Direct Testimony for which Mr. Hartman cites to the Bortz Report, including 
but not limited to documents or data, other those underlying the Bortz Report, that 
support the relevant statement in the Hartman Direct Testimony and were considered. 

118. Please provide all nonprivileged underlying documents related to statements in the 
Hartman Direct Testimony for which Mr. Hartman cites to the Majure Direct Testimony, 
including but not limited to documents or data, other those underlying the Majure Direct 
Testimony, that support the relevant statement in the Hartman Direct Testimony and 
were considered. 

Testimony of Richard Warren 

119. Please provide all nonprivileged underlying documents related to the statements in ¶ 11 
of the Written Direct Testimony of Richard Warren (hereinafter “Warren Direct 
Testimony”) that: 

a. “MVPDs were keenly focused on ensuring that their subscribers had access to this live 
professional and collegiate sports programming, as it aided the MVPDs not only to 
acquire subscribers, but it served as a key retention tool.”   
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b. “Without live, team professional and collegiate sports, MVPDs ran considerable risk that 
subscribers would decide to switch providers as there was an expectation that a pay-tv 
provider would broadcast the live sports programming.” 

120. Please provide all nonprivileged underlying documents related to the statements in ¶ 12 
of the Warren Direct Testimony that: 

a. “JSC content is distinctive because it is not the type of programming that is viewed on a 
time-shifted or recorded basis.”  

b. “Thus, subscribers tune in to watch the JSC programming live, and they have an 
expectation that it will be available to them by virtue of their pay-tv subscription.” 

c. “Simply stated, professional and collegiate sports programming is one of the few, if not 
the last, remaining example of real ‘appointment viewing’ programming, and it has 
important social and cultural—as well as economic—relevance.” 

121. Please provide all nonprivileged underlying documents related to the statements in ¶ 14 
of the Warren Direct Testimony that:  

a. “The distinctive nature of live sports programming placed it in a category of its own, so 
much so that during the period of 2014-2017, sports content was exclusive content.” 

b. “Sports programming was typically available on one network exclusively (e.g., when TBS 
broadcast an MLB Division Series game, it was available only on TBS), and MVPDs often 
sought assurances that the games would remain exclusive to the particular network.” 

c. “Exclusive live professional and collegiate sports distinguished TNT and TBS from 
general entertainment networks, and the fact that the games would appear solely on the 
networks unquestionably served to increase the value proposition and importance of this 
programming to MVPDs.” 

122. Please provide all nonprivileged underlying documents related to the statements in ¶ 15 
of the Warren Direct Testimony that “In addition, much of the non-sports programming 
was widely available on other on-demand platforms, such as Comcast’s TV on-demand 
service and YouTube, creating overexposure for some of that programming. With the 
exception of live sports, which were generally exclusive to a network, viewers could find 
multiple places where they could access non-sports content.  This resulted in sports 
being even more important to MVPDs as it served to help cement the value of the 
MVPDs’ linear channel offering.” 

123. Please provide all nonprivileged underlying documents related to the statements in ¶ 16 
of the Warren Direct Testimony that “MVPDs recognized the significance of these 
networks to their subscribers, and this was readily apparent in how MVPDs negotiated 
with respect to the carriage of these networks. Sports programming was critical in the 
value exchange, and issues concerning live sports were often the most heavily negotiated 
and contentious provisions in a distribution agreement.” 
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124. Please provide all nonprivileged underlying documents related to the statements in ¶ 17 
of the Warren Direct Testimony that “Indeed, MVPDs were hyper-focused on retaining 
the live, high-profile professional and collegiate sports programming, such as exclusive 
Thursday night NBA games, regular season and playoff Major League Baseball, NBA 
conference finals, and the March Madness Tournament.” 

125. Please provide all nonprivileged underlying documents related to the statements in ¶ 21 
of the Warren Direct Testimony that “Live professional and collegiate sports 
strengthened the respective positions of the networks in the marketplace because 
MVPDs understood the importance of carrying the networks even at a premium price.” 

126. Please provide all nonprivileged underlying documents related to the statements in ¶ 24 
of the Warren Direct Testimony that: 

a. “MVPDs were concerned about the consequences of a network not exhibiting all the 
sports programming to which they had negotiated rights.” 

b. “As a result, executives at MVPDs often sought to negotiate safeguards into distribution 
agreements to ensure that their subscribers maintained continued access to this valuable 
programming and that they continued to receive ‘what they paid for.’” 

c. “For example, it was not uncommon for MVPDs to seek to include a contractual ‘rebate 
formula’ or a specifically agreed upon rebate amount if live sporting events were not 
included as part of the network.  The requested provision(s) typically set out a minimum 
number of games that would be required to be broadcast on a network, with a per 
subscriber, per game adjustment if the agreed upon benchmark was not met.”  

d. “Some MVPDs even demanded a provision that provided the option for the MVPD to 
terminate the entire agreement (i.e., cease distributing all the Turner networks and not 
just those that contained sports programming) or the right to suspend carriage of non-
sports networks in the event that the threshold number of games was not met.” 

e. “These types of safeguards were unique to distribution agreements involving sports 
content and were never used while negotiating non-sports content agreements.” 

127. Please provide all nonprivileged underlying documents related to the statements in ¶ 25 
of the Warren Direct Testimony that: 

a. “During negotiations, MVPDs also frequently negotiated for other protections such as a 
‘minimum game commitment’ (i.e., Division Series will be on the network, the 
Championship game will be exhibited on the network, no less than X number of games 
will air on the network).”   

b. “The demand for such a guarantee was positioned by the MVPDs as justification to 
support payment of the network annual rate increases.” 

c. “Notably, some MVPDs attempted to exclude from the force majeure clause the loss of 
sports in the event of a labor dispute or other unforeseen and uncontrollable 
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circumstances.  These executives insisted that because of the high value of live 
professional and collegiate sports, no ‘act of god’ should excuse performance if they were 
required to continuing paying for the network.” 

128. Please provide all nonprivileged underlying documents related to the statements in ¶ 27 
of the Warren Direct Testimony that “In my opinion, executives at MVPDs negotiated 
sports-related commitments with extreme vigilance because of the high value of JSC 
content to their subscriber base. MVPDs were less likely to risk not carrying a network 
because of the anticipated backlash from some subscribers resulting from the 
unavailability of sports on the network.” 

129. Please provide all nonprivileged underlying documents related to the statements in ¶ 28 
of the Warren Direct Testimony that: 

a. “MVPDs often demanded that the agreements contain specific game/event obligations 
and correspondent remedies for failure to meet such obligations.”  

b. “These same MVPDs did not, however, make similar requests related to any other 
category of programming.” 

c. “Instead, except for commitments around sports, distribution agreements contained only 
a general description of the content to be included on the network.” 

130. Please provide all nonprivileged underlying documents related to the statements in ¶ 29 
of the Warren Direct Testimony that “I was aware that MVPDs had concerns that 
without JSC content, there was a substantial risk that some subscribers might move to 
another MVPD.”   

131. Please provide all nonprivileged underlying documents related to the statement in ¶ 33 
of the Warren Direct Testimony that “I have been informed by several executives of 
MVPDs that in advance of key deal expirations, they often performed detailed subscriber 
analyses to determine the likely subscriber impact of no longer distributing a particular 
network(s) in the event they could not reach an agreement.” 

132. Please provide all nonprivileged underlying documents related to statements in the 
Warren Direct Testimony for which Mr. Warren cites to the Bortz Report, including but 
not limited to documents or data, other those underlying the Bortz Report, that support 
the relevant statement in the Warren Direct Testimony and were considered. 

All Written Direct Testimony 

133. Please provide all underlying documents related to any part of the written direct 
statement, supporting testimony or exhibits of the Joint Sports Claimants that have not 
already been produced, including but not limited to all data necessary to replicate any 
analysis considered. 
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134. Please provide all documents produced by the Joint Sports Claimants to any other party 
in the allocation phase of this proceeding. 

 

Sincerely, 

Ronald G. Dove, Jr. 

cc: Canadian Claimants Group 
Commercial Television Claimants 
Program Suppliers 
Settling Devotional Claimants 
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Before the 
COPYRIGHT ROYALTY JUDGES  

Washington, D.C. 
 
____________________________________ 

) 
In re ) 
 ) 
Distribution of Cable Royalty Funds ) Docket No. 16-CRB-0009-CD (2014-17)  
 )   

 ) 
____________________________________) 
 
 

JOINT SPORTS CLAIMANTS’ RESPONSES AND OBJECTIONS TO  
PUBLIC TELEVISION’S FOLLOW UP REQUESTS FOR PRODUCTION 

This constitutes the response of the Joint Sports Claimants (“JSC”), to the follow-up 
discovery requests submitted by Public Television Group on July 28, 2022, in connection with the 
above-referenced matter. 

We repeat each of your written requests below, followed by our Response.  To the extent 
we agree to provide underlying documents, we will produce non-privileged documents only.  To 
the extent a responsive document is available in electronic form, we will make an electronic copy 
of the document available to you.  In our response, “responsive documents” may include or consist 
of electronic data. 

 
I. GENERAL OBJECTIONS 

1. JSC objects to these follow-up requests to the extent that they are vague, 
ambiguous, or otherwise not susceptible to a response, and to the extent that they are overly broad, 
unduly burdensome, and seek the disclosure of documents and information not reasonably 
calculated to lead to the discovery of evidence admissible in this proceeding and not proportional 
to the needs of the proceeding. 

2. JSC objects to these follow-up requests to the extent that they seek disclosure of 
documents and information that is not subject to discovery pursuant to the rules and procedures of 
the Copyright Royalty Judges.  Section 351.6 of the rules of the Copyright Royalty Judges require 
production only of “nonprivileged underlying documents related to written exhibits and 
testimony.” 

3. JSC objects to these follow-up requests to the extent that the definitions and 
instructions purport to impose obligations beyond those imposed by the rules and procedures of 
the Copyright Royalty Judges. 
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4. JSC objects to these follow-up requests to the extent that they seek the disclosure 
of information and documents protected from disclosure by any privilege, including, without 
limitation, the attorney-client privilege, common interest privilege, and the work product doctrine. 

5. JSC objects to these follow-up requests to the extent that they seek the disclosure 
of information and documents not within JSC’s possession, custody, or control. 

6. JSC objects to these follow-up requests to the extent that they call for materials that 
relate to the witness’s qualifications, including but not limited to requests for the witness’s prior 
publications. 

7. JSC objects to these follow-up requests to the extent they call for a witness to create 
documents or to produce a document not currently in the witness’s possession or control. 

8. JSC objects to these follow-up requests to the extent that they seek the disclosure 
of confidential business information or documents containing confidential business information. 

9. JSC objects to these follow-up requests to the extent they seek the disclosure of 
information and documents already previously disclosed, including disclosures made voluntarily 
in connection with the agreement among the Allocation Parties that “Parties will make a good faith 
effort to review documents produced by parties during voluntary disclosure and will not make 
requests for documents included in that production.”   

10. JSC reserves the right to supplement its document disclosures to the extent that 
additional responsive documents are identified. 

11. These General Objections are incorporated into each of the following Responses. 

II. RESPONSES AND OBJECTIONS PERTAINING TO SPECIFIC REQUESTS 

Testimony of James Trautman 

1. Please provide all nonprivileged underlying documents supporting the statement on 
page 21 of the Bortz Media report entitled “Cable Operator Valuation of Distant Signal Non-
Network Programming: 2014-17” (hereinafter “Bortz Report”) that “The shift from a sample of 
eligible systems to a census of eligible systems in 2015-17 means that all eligible systems have an 
opportunity to respond to the survey,” including but not limited to any alternative survey designs 
or analysis of the effect of employing a census approach as opposed to a sampling scheme. 

RESPONSE:  This statement is based on the professional knowledge and experience 
of Mr. Trautman.  

JSC will produce the nonprivileged documents underlying any alternative course of 
action considered by Mr. Trautman with respect to the “studies or analyses,” within 
the meaning of 37 C.F.R. § 351.10(e), that he presents. 

2. Please provide all nonprivileged underlying documents related to the statements on 
page 7, footnote 6, of the Bortz Report, including but not limited to any and all contractual 
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agreements between WGNA and CSOs and related documents. 

RESPONSE:  See JSC 00000659-666.  JSC will produce additional documents 
underlying these statements to the extent they exist.  

3. Please provide all nonprivileged underlying documents related to the conversion of 
WGNA from a broadcast station to a cable network. 

RESPONSE:  JSC objects to this request to the extent it seeks documents that do not 
 underlie Mr. Trautman’s testimony and are not subject to discovery under the 
 Rules of the Copyright Royalty Judges.  To the extent they exist, JSC will produce 
 documents underlying the statement: “[T]his classification may have been accurate 
 due to the timing of contractual agreements between WGNA and individual CSOs.”  

4. Please provide all nonprivileged underlying documents related to the statements in 
the first full paragraph on page 11 and footnote 13 of the Bortz Report. 

RESPONSE:  See Written Direct Testimony of R. Garrison Harvey (JSC WDS, Vol. 
1, Tab 3); JSC 00002855-73; JSC 00002881-86.  JSC will also produce copies of 47 
C.F.R. §§ 76.5 & 76.57-65 (1976).  This statement is also based on the professional 
knowledge and experience of Mr. Trautman. 

5. Please provide all nonprivileged underlying documents related to market-based 
transactions considered, including but not limited to documents relating to the monetary and non-
monetary terms of those transactions and the specific content licensed, including but not limited 
to the “examples” on pages 16–19 of the Bortz Report. 

RESPONSE:  See JSC 00000632-639.  JSC will produce additional documents 
underlying these statements to the extent they exist. 

6. Please provide all nonprivileged underlying documents related to weighting 
approaches considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
 the extent it seeks documents that do not underlie (a) Mr. Trautman’s Written Direct 
 Testimony or (b) an alternative course of action that he considered with respect to a 
 study or analysis that he presents. 

JSC will produce the nonprivileged documents underlying any alternative course 
 of action considered by Mr. Trautman with respect to the “studies or analyses,” 
 within the meaning of 37 C.F.R. § 351.10(e), that he presents. 

7. Please provide all nonprivileged underlying documents related to the “project[ion] 
[of] non-respondent values based on signal carriage characteristics,” as described on page 23 of the 
Bortz Report, including but not limited to all documents and data related to alternative 
methodologies for projection of non-respondent values that were considered. 

RESPONSE:  JSC objects to the extent that this request seeks documents that were 
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previously produced, including at JSC 00000652-55 and JSC 00000659-666. 

JSC will produce the nonprivileged documents underlying any alternative course of 
action considered by Mr. Trautman with respect to the “studies or analyses,” within 
the meaning of 37 C.F.R. § 351.10(e), that he presents. 

8. Please provide all nonprivileged underlying documents related to any and all “input 
from a variety of experts” regarding the “Bortz survey questionnaires for the years 2014-17,” as 
described on page 24 of the Bortz Report, including but not limited to all alternative questionnaires 
or survey design that were considered. 

RESPONSE:  See Appendix A of Bortz Media & Sports Group, Inc. Cable Operator 
Valuation of Distant Signal Non-Network Programming: 2014-17 (“Bortz Report”) 
(JSC WDS Volume 1, Tab 1), as well as the documents underlying the Bortz Report 
that were previously produced.  These statements are also based on the professional 
knowledge and experience of Mr. Trautman. 

9. Please provide all nonprivileged underlying documents related to instructions, 
training, and other materials for interviewers conducting the surveys. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous with 
respect to the phrase “the surveys.”  JSC further objects that this request is overly 
broad, vague, and ambiguous to the extent it seeks documents that do not underlie (a) 
Mr. Trautman’s Written Direct Testimony or (b) an alternative course of action that 
he considered with respect to a study or analysis that he presents. 

With respect to the 2014-17 Bortz surveys, see Appendix B of the Bortz Report as well 
as JSC 00002926-6429.  Statements in the Bortz Report regarding instructions, 
training, or other materials for interviewers conducting the 2014-17 Bortz surveys 
are also based on the professional knowledge and experience of Mr. Trautman. 

10. Please provide all nonprivileged underlying documents related to development of 
the survey questions and instructions, including but not limited all documents and data related to 
alternative methodologies that were considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
 the extent it seeks documents that do not underlie (a) Mr. Trautman’s Written Direct 
 Testimony or (b) an alternative course of action that he considered with respect to a 
 study or analysis that he presents. 

With respect to Mr. Trautman’s testimony, see Appendix A of the Bortz Report, as 
well as the documents underlying the Bortz Report that were previously produced.  
Statements in the Bortz Report regarding development of the survey questions and 
instructions are also based on the professional knowledge and experience of Mr. 
Trautman. 

JSC will produce the nonprivileged documents underlying any alternative course of 
action considered by Mr. Trautman with respect to the “studies or analyses,” within 



 

5 

the meaning of 37 C.F.R. § 351.10(e), that he presents. 

11. Please provide all nonprivileged underlying documents related to any pretesting of 
the surveys, including but not limited to all documents and data related to alternative 
methodologies that were considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous with 
respect to the phrase “the surveys.”  JSC further objects that this request is overly 
broad, vague, and ambiguous to the extent it seeks documents that do not underlie (a) 
Mr. Trautman’s Written Direct Testimony or (b) an alternative course of action that 
he considered with respect to a study or analysis that he presents.  

JSC will produce the nonprivileged documents underlying any alternative course of 
action considered by Mr. Trautman with respect to the “studies or analyses,” within 
the meaning of 37 C.F.R. § 351.10(e), that he presents. 

With respect to the 2014-17 Bortz surveys, there are no other documents responsive to 
this request. 

12. Please provide all nonprivileged underlying documents related to the Bortz 
survey’s use of “two general forms of survey instruments . . . one form for respondents whose 
cable systems carried distant signals in addition to or other than WGNA . . . a second form for 
respondents whose cable systems carried WGNA as their only distant signal . . . ,” as described on 
page 24 of the Bortz Report, including but not limited to any alternative methodologies or survey 
design that were considered. 

RESPONSE:  See Appendix B of the Bortz Report as well as JSC 00002926-3766. 

JSC will produce the nonprivileged documents underlying any alternative course of 
action considered by Mr. Trautman with respect to the “studies or analyses,” within 
the meaning of 37 C.F.R. § 351.10(e), that he presents. 

13. Please provide all nonprivileged underlying documents related to the statement on 
page 25, footnote 34, of the Bortz Report that “certain systems continued to report WGNA as a 
distant signal (primarily in 2015).” 

RESPONSE:  See JSC 00000659-666. 

14. Please provide all nonprivileged underlying documents related to the statement on 
page 25, footnote 34, of the Bortz Report that “WGNA . . . did not carry any programming that is 
compensable for copyright purposes, i.e., that was carried simultaneously on the WGNA national 
feed and the Chicago WGN feed.” 

RESPONSE:  JSC will produce the documents underlying this statement. 

15. Please provide all nonprivileged underlying documents related to the statement on 
page 27 of the Bortz Report that “Questions 2 and 3 in the cable operator survey are designed as 
preliminary questions intended to focus respondents on the particular distant signals carried by the 
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system, the types of programming on those channels, and certain factors (importance and cost) that 
contribute to the key ‘budget’ allocation required in the fourth and final survey question,” 
including but not limited to all documents and data related to any corroboration or testing done or 
considered with respect to the effect of those preliminary questions on the survey responses, as 
well as any alternative methodologies or survey design considered. 

RESPONSE:  This statement is based on the professional knowledge and experience 
 of Mr. Trautman. 

JSC will produce the nonprivileged documents underlying any alternative course of 
action considered by Mr. Trautman with respect to the “studies or analyses,” within 
the meaning of 37 C.F.R. § 351.10(e), that he presents. 

16. Please provide all nonprivileged underlying documents related to the statements 
asserted on page 27, footnote 38, of the Bortz Report, including any such analyses considered. 

RESPONSE:  See JSC 00000360-419; Written Direct Testimony of Dr. Nancy A. 
Mathiowetz (JSC WDS, Vol. 1, Tab 4).  These statements are also based on the 
professional knowledge and experience of Mr. Trautman. 

17. Please provide all nonprivileged underlying documents related to the statement on 
page 29 of the Bortz Report that “The interviewer then reviewed the program categories and 
estimates with the respondent, providing the respondent an opportunity to revise the estimates if 
necessary,” including but not limited to all documents and data related to the survey respondents 
that revised their initial estimates. 

RESPONSE:  See JSC 00002926-6429.  This statement is also based on the professional 
knowledge and experience of Mr. Trautman. 

18. Please provide nonprivileged underlying documents in Excel format sufficient to 
show the order in which the categories in survey question 2b, as described on pages 25–26 of the 
Bortz Report, were read to each specific respondent in each year, as those respondents are 
identified in JSC 00000648–651. 

RESPONSE:  This information does not exist in Excel format.  The documents 
previously produced at JSC 00002926-6429 are sufficient to show the order in which 
the categories in survey question 2b were read to each specific respondent in each 
year. 

19. Please provide nonprivileged underlying documents in Excel format sufficient to 
show the order in which the categories in survey question 3, as described on pages 26–27 of the 
Bortz Report, were read to each specific respondent, as those respondents are identified in JSC 
00000648–651. 

RESPONSE:  This information does not exist in Excel format.  The documents 
previously produced at JSC 00002926-6429 are sufficient to show the order in which 
the categories in survey question 3 were read to each specific respondent in each year. 
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20. Please provide nonprivileged underlying documents in Excel format sufficient to 
show the order in which the categories in survey question 4a, as described on pages 27–29 of the 
Bortz Report, were read to each specific respondent, as those respondents are identified in JSC 
00000648–651. 

RESPONSE:  This information does not exist in Excel format.  The documents 
previously produced at JSC 00002926-6429 are sufficient to show the order in which 
the categories in survey question 4a were read to each specific respondent in each 
year. 

21. Please provide all nonprivileged underlying documents related to potential 
respondents and selection of potential respondents. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
 the extent it seeks documents that do not underlie (a) Mr. Trautman’s Written Direct 
 Testimony or (b) an alternative course of action that he considered with respect to a 
 study or analysis that he presents. 

With respect to Mr. Trautman’s testimony, see Section III and Appendix A of the 
Bortz Report, as well as the documents underlying the Bortz Report that were 
previously produced. 

22. Please provide all nonprivileged, unredacted documents related to the identity of 
each survey respondent and how that respondent was selected. 

RESPONSE:  JSC objects to the extent that this request seeks personally identifiable 
information (i.e., name and contact information) for individual respondents.  JSC’s 
redaction of this information is consistent with the Copyright Royalty Judges’ 
January 17, 2018 Order regarding production of Bortz surveys in the 2010-13 
proceedings. 

With respect to the other information sought in this request, see Section III and 
Appendix A of the Bortz Report, as well as the documents underlying the Bortz 
Report that were previously produced.  JSC is also willing to provide access to the 
hard copy volumes of Television & Cable Factbook for each of the years 2014-17, upon 
request. 

23. Please provide all nonprivileged underlying documents related to the statement on 
page 29 of the Bortz Report that “[b]y identifying and obtaining responses from CSO executives 
at the local system and/or regional office level, the survey captures the perspectives of individuals 
with knowledge to address distant signals that originate in specific local markets and are 
themselves designed to have local/regional appeal.” 

RESPONSE:  This statement is based on the professional knowledge and experience 
of Mr. Trautman. 

24. Please provide all nonprivileged underlying documents supporting the statement on 
page 38 of the Bortz Report that “the constant sum methodology requires a comparative value 
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allocation, which is not possible when only one response option (PTV or Canadian) is offered.” 

RESPONSE:  See Written Rebuttal Testimony of Nancy A. Mathiowetz (Sept. 15, 2017) 
(JSC WDS Vol. 2, Tab 7).  This statement is also based on the professional knowledge 
and experience of Mr. Trautman. 

25. Please provide all nonprivileged underlying documents supporting the statement on 
page 39 of the Bortz Report that “This assumption underlying the McLaughlin adjustment does 
not withstand scrutiny as applied to the 2015-17 distant signal landscape.” 

RESPONSE:  See Written Direct Testimony of Dr. W. Robert Majure (JSC WDS, 
Vol. 1, Tab 2).  This statement is also based on the further opinions, explanations, and 
analysis presented in the following four pages of the Bortz Report, as well as the 
documents underlying the Bortz Report that were previously produced. 

26. Please provide all nonprivileged underlying documents supporting the statement on 
page 39 of the Bortz Report that “if Bortz administered the Bortz Surveys to PTV Only Systems, 
respondents could think they had no choice but to provide a 100% valuation to PTV,” including 
but not limited to all documents and data related to any corroboration or testing done or considered 
with respect to administering the Bortz Survey to PTV Only Systems, as well as any alternative 
methodologies or survey design considered. 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Trautman. 

JSC will produce the nonprivileged documents underlying any alternative course of 
action considered by Mr. Trautman with respect to the “studies or analyses,” within 
the meaning of 37 C.F.R. § 351.10(e), that he presents. 

27. Please provide all nonprivileged underlying documents supporting the statement on 
page 39 of the Bortz Report that “even if the McLaughlin adjustment made sense for some PTV 
Only Systems, it makes no sense as applied to the large number of PTV Only Systems that only 
reported carrying ‘distant’ PTV signals to subscribers within the signals’ originating DMAs,” 
including but not limited to documents and data sufficient to show and replicate any analyses of 
applying the McLaughlin adjustment to the Bortz survey that were considered. 

RESPONSE:  See Written Direct Testimony of Dr. W. Robert Majure (JSC WDS, 
Vol. 1, Tab 2); Written Direct Testimony of R. Garrison Harvey (JSC WDS, Vol. 1, 
Tab 3).  This statement is also based on the further opinions, explanations, and 
analysis presented in the following three pages of the Bortz Report, as well as the 
documents underlying the Bortz Report that were previously produced. 

JSC will produce the nonprivileged documents underlying any alternative course of 
action considered by Mr. Trautman with respect to the “studies or analyses,” within 
the meaning of 37 C.F.R. § 351.10(e), that he presents. 

28. Please provide all nonprivileged underlying documents sufficient to show and 
replicate the alternative adjustments to the Bortz survey results—“Adjustment One” and 
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“Adjustment Two”—as described on pages 42 through 44 and in Appendix D. 

RESPONSE:  See Tables D-1, D-2, and JSC 00000652-55.  JSC will produce additional 
nonprivileged underlying documents to the extent they exist. 

29. Please provide all nonprivileged underlying documents supporting the statement on 
page A-11 of the Bortz Report that “It is not possible to obtain an estimate of relative value where 
the cable operator carries no distant signals or to obtain a comparative value estimate when a 
system carries only one type of distant signal programming,” including but not limited to all 
documents and data related to any corroboration or testing done or considered, as well as any 
alternative methodologies or survey design considered. 

RESPONSE:  See Written Rebuttal Testimony of Nancy A. Mathiowetz (Sept. 15, 2017) 
(JSC WDS Vol. 2, Tab No. 7).  This statement is also based on the professional 
knowledge and experience of Mr. Trautman. 

JSC will produce the nonprivileged documents underlying any alternative course of 
action considered by Mr. Trautman with respect to the “studies or analyses,” within 
the meaning of 37 C.F.R. § 351.10(e), that he presents. 

30. Please provide all nonprivileged underlying documents related to the statement on 
page A-11–12 of the Bortz Report that “asking respondents only about the eight most widely 
carried distant signals on such systems would constitute an improvement to the Bortz survey . . . 
,” including but not limited to documents and data sufficient to show and replicate the analysis of 
“our eligible survey samples for 2010, 2011, 2012 and 2013 using CDC data in order to assess the 
‘distant reach’ of signals carried by cable systems with more than eight distant signals,” as well as 
any alternative methodologies or survey design considered. 

RESPONSE:  JSC will produce nonprivileged documents underlying this statement 
to the extent they exist.  

JSC will also produce the nonprivileged documents underlying any alternative course 
of action considered by Mr. Trautman with respect to the “studies or analyses,” 
within the meaning of 37 C.F.R. § 351.10(e), that he presents. 

31. Please provide all nonprivileged underlying documents related to the sample 
selection process described on page A-13 of the Bortz Report, including but not limited to the 
cable operator survey sampling plan, the design parameters initially established by Dr. George E. 
Bardwell, and the process by which the Bortz Media professional staff selected the sample. 

RESPONSE:  See JSC 00000643 and JSC 00000644. 

32. Please provide all nonprivileged underlying documents related to all feedback 
provided or considered with respect to Ms. Sandra Grossman’s selection and training of 
interviewers, mock interviews, and early phases of each of the studies, as described on page A-15 
of the Bortz Report. 

RESPONSE:  There are no documents responsive to this request. 
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33. Please provide all nonprivileged underlying documents sufficient to show and 
replicate weighting of the Bortz survey results described on pages A-18–19, including but not 
limited to documents and data related to any alternative weighting methodologies and weighted 
survey results for all years from 2014 through 2017 reviewed or considered. 

RESPONSE:  See JSC 00000642, JSC 00000647, and JSC 00000652. 

JSC will also produce the nonprivileged documents underlying any alternative course 
of action considered by Mr. Trautman with respect to the “studies or analyses,” 
within the meaning of 37 C.F.R. § 351.10(e), that he presents.  

34. Please provide all nonprivileged underlying documents related to statements in the 
Bortz Report for which Mr. Trautman cites to Mr. Garrison Harvey’s Written Direct Testimony, 
including but not limited to documents or data, other those underlying Mr. Harvey’s Written Direct 
Testimony, that support the relevant statement in the Bortz Report and were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

35. Please provide all nonprivileged underlying documents related to statements in the 
Bortz Report for which Mr. Trautman cites to Dr. W. Robert Majure’s Written Direct Testimony, 
including but not limited to documents or data, other those underlying Mr. W. Robert Majure’s 
Written Direct Testimony, that support the relevant statement in the Bortz Report and were 
considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

36. Please provide all nonprivileged underlying documents related to statements in the 
Bortz Report for which Mr. Trautman cites to Dr. Nancy Mathiowetz’s Written Direct Testimony, 
including but not limited to documents or data, other those underlying Dr. Nancy Mathiowetz’s 
Written Direct Testimony, that support the relevant statement in the Bortz Report and were 
considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

37. Please provide all nonprivileged underlying documents produced in the 2010–2013 
cable royalties proceeding that were considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
 the extent it seeks documents that do not underlie (a) Mr. Trautman’s Written Direct 
 Testimony or (b) an alternative course of action that he considered with respect to a 
 study or analysis that he presents. 

In response to specific requests, JSC has agreed to produce documents produced in the 
2010–2013 cable royalties proceedings that underlie Mr. Trautman’s testimony in these 
proceedings. 
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46. Please provide all nonprivileged underlying documents related to “retransmission 
consent” that were considered, including but not limited to any amounts paid for retransmission 
consent for distant carriage. 

RESPONSE:  JSC objects to this request to the extent that it is overbroad, unduly 
burdensome, and not proportional to the needs of the case because it does not seek 
documents that underlie Dr. Majure’s Written Direct Testimony.   

Subject to the foregoing, JSC will produce documents responsive to this request. 

47. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 64 of the Majure Direct Testimony that “Even the primary signal content for most of the PTV 
distant-signal content is duplicative in the sense that most subscriber groups reached with such 
content already have a local PTV signal . . . ,” including but not limited to any analyses or 
measurement of “duplication” of distant signal programming that were considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
the extent it seeks “any analyses or measurement of ‘duplication’ of distant signal 
programming that were considered” without regard to whether such documents 
underlie either (a) Dr. Majure’s Written Direct Testimony or (b) an alternative course 
of action that he considered with respect to a study or analysis that he presents. 

Subject to this objection, see Written Direct Testimony of R. Garrison Harvey (JSC 
WDS, Vol. 1, Tab 3). 

48. Please provide all nonprivileged underlying documents related to the statement in ¶ 
65 that “PTV programming was also less valuable during the 2014-17 period because PBS 
increasingly made its content available via streaming.” Please include all data and analyses 
considered and any comparisons or assessments of other categories of programming. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
the extent it seeks “all data and analyses considered and any comparisons or 
assessments of other categories of programming” without regard to whether such 
documents underlie either (a) Dr. Majure’s Written Direct Testimony or (b) an 
alternative course of action that he considered with respect to a study or analysis that 
he presents.  JSC also objects that this request seeks documents previously produced. 

Subject to this objection, see JSC00002873-85; JSC00002812-19.  See also the Written 
Direct Testimony of Allan Singer (JSC WDS, Vol. 1, Tab 5); Written Direct 
Testimony Daniel Hartman (JSC WDS, Vol. 1, Tab 6). 

49. Please provide all nonprivileged underlying documents supporting the statements in 
¶ 90 of the Majure Direct Testimony that “Some CSOs continued offering PTV after WGNA 
converted from a superstation, and likely continued to value those particular PTV signals at similar 
levels to their valuation of it prior to WGNA’s conversion. There is no reason to believe that the 
value of PTV increased for these CSOs.” 

RESPONSE:  See Written Direct Testimony of R. Garrison Harvey (JSC WDS, Vol. 
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the extent it seeks “documents and data sufficient to show and replicate all regression 
analyses considered” without regard to whether such documents underlie either (a) 
Dr. Majure’s Written Direct Testimony or (b) an alternative course of action that he 
considered with respect to a study or analysis that he presents. 

Subject to this objection, this statement is based on the analyses presented in Dr. 
Majure’s Written Direct Testimony, including Section 7, as well as documents 
underlying that Testimony that were previously produced.  This statement is also 
based on the professional knowledge and experience of Dr. Majure. 

53. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 122 of the Majure Direct Testimony that “If one limits the data to observations for which the 
regression method is valid . . . the total number of observations is particularly unlikely to generate 
the needed levels of statistical significance,” including but not limited to documents and data 
sufficient to show and replicate all regression and statistical analyses considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
the extent it seeks “documents and data sufficient to show and replicate all regression 
analyses considered” without regard to whether such documents underlie either (a) 
Dr. Majure’s Written Direct Testimony or (b) an alternative course of action that he 
considered with respect to a study or analysis that he presents. 

Subject to this objection, this statement is based on the analyses presented in Dr. 
Majure’s Written Direct Testimony, including Section 7, as well as documents 
underlying that Testimony that were previously produced.  This statement is also 
based on the professional knowledge and experience of Dr. Majure. 

54. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 123 of the Majure Direct Testimony that “even if somehow a statistically significant set of 
estimates could be obtained from such a regression, the set of systems underlying such a regression 
is so small and so different from the norm of CSOs in 2015-2017 that it raises questions of whether 
the estimates of any such regression can be representative of CSOs as a whole,” including but not 
limited to documents and data sufficient to show and replicate all regression analyses and tests of 
statistical significance and representativeness considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
the extent it seeks “documents and data sufficient to show and replicate all regression 
analyses and tests of statistical significance and representativeness considered” 
without regard to whether such documents underlie either (a) Dr. Majure’s Written 
Direct Testimony or (b) an alternative course of action that he considered with respect 
to a study or analysis that he presents. 

Subject to this objection, his statement is based on the analyses presented in Dr. 
Majure’s Written Direct Testimony, including Section 7, as well as documents 
underlying that Testimony that were previously produced.  This statement is also 
based on the professional knowledge and experience of Dr. Majure. 

55. Please provide all nonprivileged underlying documents supporting the statement in 
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¶ 130 of the Majure Direct Testimony that “A survey can reveal CSO preferences reliably because 
the survey does not rely upon inference but instead directly poses the relative value question to the 
buyers in the hypothetical market,” including but not limited to documents and data sufficient to 
show and replicate any analyses and tests of reliability of the Bortz survey or other surveys that 
were considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
the extent it seeks “documents and data sufficient to show and replicate any analyses 
and tests of reliability of the Bortz survey or other surveys that were considered” 
without regard to whether such documents underlie either (a) Dr. Majure’s Written 
Direct Testimony or (b) an alternative course of action that he considered with respect 
to a study or analysis that he presents. 

Subject to this objection, this statement is based on the analyses presented in Dr. 
Majure’s Written Direct Testimony, including Section 7, as well as documents 
underlying that Testimony that were previously produced.  This statement is also 
based on the professional knowledge and experience of Dr. Majure. 

56. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 138 of the Majure Direct Testimony that “This ensures that the Bortz survey methodology places 
the greatest weight on responses from those systems that choose to maximize their use of the 
Section 111 license, and relatively less weight on systems that happen to face a large minimum 
payment obligation but make little use of the license,” including but not limited to documents and 
data sufficient to show and replicate any analyses and tests of reliability of the Bortz survey or 
other surveys that were considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
the extent it seeks “documents and data sufficient to show and replicate any analyses 
and tests of reliability of the Bortz survey or other surveys that were considered” 
without regard to whether such documents underlie either (a) Dr. Majure’s Written 
Direct Testimony or (b) an alternative course of action that he considered with respect 
to a study or analysis that he presents. 

Subject to this objection, this statement is based on the analyses presented in Dr. 
Majure’s Written Direct Testimony, including Section 7, as well as documents 
underlying that Testimony that were previously produced.  This statement is also 
based on the professional knowledge and experience of Dr. Majure. 

57. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 142 of the Majure Direct Testimony that “Following the WGNA conversion, the McLaughlin 
adjustment would treat these former WGNA+PTV CSOs as though their valuation of PTV 
increased more than tenfold. There is no economic basis to do so.” 

RESPONSE:  This statement is based on the analyses presented in Dr. Majure’s 
Written Direct Testimony, including Section 7, as well as documents underlying that 
Testimony that were previously produced.  This statement is also based on the 
professional knowledge and experience of Dr. Majure. 
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58. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 145 of the Majure Direct Testimony that “Given the large number of PTV-only systems 
following the conversion of WGNA, applying the McLaughlin Adjustment to the Bortz Survey for 
2015-17 would produce economically irrational results suggesting that PTV’s share of royalties 
has increased significantly,” including but not limited to documents and data sufficient to show 
and replicate any analyses of applying the McLaughlin adjustment to the Bortz survey that were 
considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
the extent it seeks “data sufficient to show and replicate any analyses of applying the 
McLaughlin adjustment to the Bortz survey that were considered” without regard to 
whether such documents underlie either (a) Dr. Majure’s Written Direct Testimony 
or (b) an alternative course of action that he considered with respect to a study or 
analysis that he presents. 

Subject to this objection, this statement is based on the analyses presented in Dr. 
Majure’s Written Direct Testimony, including Section 7, as well as documents 
underlying that Testimony that were previously produced.  This statement is also 
based on the professional knowledge and experience of Dr. Majure. 

59. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to the Bortz Report, including but not limited 
to documents or data, other those underlying the Bortz Report, that support the relevant statement 
in the Majure Direct Testimony and were considered. 

RESPONSE: JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

60. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Garrison Harvey’s Written Direct 
Testimony, including but not limited to documents or data, other those underlying Mr. Harvey’s 
Written Direct Testimony, that support the relevant statement in the Majure Direct Testimony and 
were considered. 

RESPONSE: JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

61. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Allan Singer’s Written Direct 
Testimony, including but not limited to documents or data, other those underlying Mr. Singer’s 
Written Direct Testimony, that support the relevant statement in the Majure Direct Testimony and 
were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

62. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Daniel Hartman’s Written Direct 
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Testimony, including but not limited to documents or data, other those underlying Mr. Hartman’s 
Written Direct Testimony, that support the relevant statement in the Majure Direct Testimony and 
were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

63. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Richard Warren’s Written Direct 
Testimony, including but not limited to documents or data, other those underlying Mr. Warren’s 
Written Direct Testimony, that support the relevant statement in the Majure Direct Testimony and 
were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

Testimony of Garrison Harvey 

64. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 45 of Mr. Garrison Harvey’s Written Direct Testimony (hereinafter “Harvey Direct Testimony”), 
“the large-scale increase in systems carrying no distant signals and systems carrying fewer distant 
signals than they could without exceeding the minimum fee greatly decreases the number of 
observations that can be used for a Crawford-style regression,” including but not limited to 
documents and data sufficient to show and replicate all regression and statistical analyses 
considered. 

RESPONSE:  This statement is based on the analyses presented in Mr. Harvey’s 
Written Direct Testimony, including Section III, as well as documents underlying that 
Testimony that were previously produced, including in the folder labelled “tab05” of 
JSC00002925.  This statement is also based on the professional knowledge and 
experience of Mr. Harvey. 

65. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 46 of the Harvey Direct Testimony, “This is reasonable as a statistical matter and gives more 
weight to those systems that use the Section 111 license more heavily,” including but not limited 
to documents and data sufficient to show and replicate all statistical analyses considered. 

RESPONSE:  This statement is based on the analyses presented in Mr. Harvey’s 
Written Direct Testimony, including Section III.B, as well as documents underlying 
that Testimony that were previously produced, including in the folder labelled 
“tab05” of JSC00002925.  This statement is also based on the professional knowledge 
and experience of Mr. Harvey 

66. Please provide all nonprivileged underlying documents related to the analysis “to 
quantify the distantly retransmitted PTV programming subject to the Must Carry rule” described 
in ¶ 83 of the Harvey Direct Testimony, including but not limited to: 

a. documents supporting the criteria used by Mr. Harvey to quantify the distantly 
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retransmitted PTV programming subject to the Must Carry rule; and 

b. documents and data sufficient to show and replicate any analyses for quantifying any 
other claimant group’s programming subject to the Must Carry rule that were 
considered. 

RESPONSE:  See JSC00002881.  This statement is also based on the analyses 
presented in Mr. Harvey’s Written Direct Testimony, including Section V.A and its 
Technical Appendix, as well as documents underlying that Testimony that were 
previously produced, including in the folder labelled “tab14” of JSC00002925.  This 
statement is also based on the professional knowledge and experience of Mr. Harvey. 

67. Please provide all nonprivileged underlying documents sufficient to show and 
replicate the identification of PTV “sister simulcasts” as described in ¶¶ 87–92 of the Harvey 
Direct Testimony and shown in the “pbs_call_signs.xlsx” spreadsheet produced as part of JSC 
00002925. 

RESPONSE:  JSC will produce documents responsive to this request.  

68. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 93 of the Harvey Direct Testimony that “Distantly retransmitted PTV programming can be 
duplicative in at least two ways,” including but not limited to any analyses or measurement of 
“duplication” of distant signal programming that were considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
the extent it seeks documents underlying “analyses” or “measurement” “considered” 
by Mr. Harvey but that do not underlie either (a) Mr. Harvey’s Written Direct 
Testimony or (b) an alternative course of action that he considered with respect to a 
study or analysis that he presents. 

Subject to this objection, see Section V.B of Mr. Harvey’s Written Direct Testimony, 
as well as documents previously produced in the folder labelled “tab14” and “tab15” 
of JSC00002925.  This statement is also based on the professional knowledge and 
experience of Mr. Harvey. 

69. Please provide all nonprivileged underlying documents sufficient to show and 
replicate the robustness test of Bortz imputation values as described in ¶¶ 136–138. 

RESPONSE:  JSC objects that this request seeks documents previously produced, 
including in the folder labelled “tab19” of JSC00002925. 

70. Please provide all nonprivileged underlying documents supporting the statement in 
¶ 137 of the Harvey Direct Testimony that “The middle 50% range of residuals show a small and 
robust range,” including but not limited to: 

a. any statistical testing or measurement of “robustness” of the Bortz survey considered, 
or 
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b. any comparisons of robustness of the Bortz survey results for years 2014 through 2017 
with any other survey or methodology considered. 

RESPONSE:  JSC objects that this request is overly broad, vague, and ambiguous to 
the extent it seeks documents underlying “any statistical testing or measurement of 
‘robustness’ of the Bortz survey considered” as well as “any comparisons of 
robustness of the Bortz survey results for years 2014 through 2017 with any other 
survey or methodology considered” without regard to whether such documents 
underlie either (a) Mr. Harvey’s Written Direct Testimony or (b) an alternative 
course of action that he considered with respect to a study or analysis that he presents. 

Subject to this objection, see documents previously produced in the folder labelled 
“tab19” of JSC00002925.  This statement is also based on the professional knowledge 
and experience of Mr. Harvey. 

71. Please provide all nonprivileged underlying documents related to statements in the 
Harvey Direct Testimony for which Dr. Majure cites to Mr. Daniel Hartman’s Written Direct 
Testimony, including but not limited to documents or data, other those underlying Mr. Hartman’s 
Written Direct Testimony, that support the relevant statement in the Harvey Direct Testimony and 
were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

Testimony of Nancy Mathiowetz 

72. Please provide all nonprivileged underlying documents supporting the statement on 
page 8 of the Written Direct Testimony of Dr. Nancy Mathiowetz (hereinafter “Mathiowetz Direct 
Testimony”), “The census approach implemented in years 2015-2017 reflects a reasonable 
approach for the smaller population in those years,” including but not limited to any alternative 
survey designs or analysis of the effect of employing a census approach as opposed to a sampling 
scheme. 

RESPONSE:  See Bortz Report.  This statement is also based on the professional 
knowledge and experience of Dr. Mathiowetz. 

73. Please provide all nonprivileged underlying documents related to the statement on 
page 10 of the Mathiowetz Direct Testimony, “With the central question of interest being one 
focused on relative valuations among seven categories of programs, it makes little sense to have 
an interviewer request that a respondent provide a relative valuation of one item,” including but 
not limited to any alternative survey designs, mock interviews, or other analyses considered. 

RESPONSE:  See Bortz Report.  This statement is also based on the professional 
 knowledge and experience of Dr. Mathiowetz. 

74. Please provide all nonprivileged underlying documents related to the statement on 
page 10 of the Mathiowetz Direct Testimony, “Questions 2 and 3 serve the important purpose of 
providing the respondent with the opportunity to consider the program categories of interest before 
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being asked about relative valuations,” including but not limited to any alternative survey designs, 
mock interviews, or other measurements of the effect of Questions 2 and 3 on Bortz survey results 
that were considered. 

RESPONSE:  See Bortz Report; JSC 00000459-62.  This statement is also based on 
the professional knowledge and experience of Dr. Mathiowetz. 

75. Please provide all nonprivileged underlying documents related to the statement on 
page 10 of the Mathiowetz Direct Testimony, “To reduce the effects of order bias, the order of the 
response options (that is, the relevant program categories) were randomized across respondents,” 
including but not limited to any alternative survey designs, mock interviews, or other 
measurements of order bias in Bortz survey results that were considered. 

RESPONSE:  See Bortz Report.  This statement is also based on the professional 
 knowledge and experience of Dr. Mathiowetz. 

76. Please provide all nonprivileged underlying documents related to the statement on 
pages 13–14 of the Mathiowetz Direct Testimony, “The use of a telephone for data collection is 
an appropriate mode . . . ,” including but not limited to any alternative survey designs, mock 
interviews, or other measurements of the effect of conducting a survey by telephone on Bortz 
survey results that were considered. 

RESPONSE:  This statement is based on the further explanation presented in the 
 following sentence of Dr. Mathiowetz’s Written Direct Testimony, as well as on the 
 professional knowledge and experience of Dr. Mathiowetz. 

77. Please provide all nonprivileged underlying documents related to the statement on 
page 15 of the Mathiowetz Direct Testimony that “Once the respondent completed the valuation 
question, the interviewer reviewed the estimates with the respondent and queried them as to 
whether or not there were any changes to be made,” including but not limited to all documents and 
data related to the interviewers’ queries for changes to the survey responses and survey responses 
that were revised upon such queries. 

RESPONSE:  See Bortz Report.  This statement is also based on the professional 
 knowledge and experience of Dr. Mathiowetz. 

78. Please provide all nonprivileged underlying documents related to the statement on 
pages 18–19 of the Mathiowetz Direct Testimony that “Based on my analyses, nonresponsive bias 
does not appear to have impacted the estimates for the 2014-2017 relative valuations,” including 
but not limited to all documents and data sufficient to show and replicate any alternative survey 
designs, mock interviews, or other measurements or analyses of nonresponse bias in Bortz survey 
results that were considered. 

RESPONSE:  JSC objects that this request seeks documents that were previously 
 produced, including at JSC 00000335-339 and JSC00000340-348. 

79. Please provide all nonprivileged underlying documents sufficient to show and 
replicate the imputation of data using eight carriage pattern categories as described on pages 22– 
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23 of the Mathiowetz Direct Testimony, including but not limited to all documents and data related 
to alternative methodologies or use of “additional auxiliary variables” for imputation of non-
respondent values that were considered. 

RESPONSE:  JSC objects to this request to the extent that it seeks documents that do 
not underlie either (a) Dr. Mathiowetz’s Written Direct Testimony or (b) an 
alternative course of  action that she considered with respect to a study or analysis 
that she presents. 

Dr. Mathiowetz’s statements on pages 22-23 of her Written Direct Testimony are 
based on her review of the Bortz Report, as well as the documents underlying the 
Bortz Report and her testimony that were previously produced, including the 
literature produced at JSC 00000463-478 and JSC 00000580-610.  These statements 
are also based on her professional knowledge and experience. 

80. Please provide all nonprivileged underlying documents related to statements in the 
Mathiowetz Direct Testimony for which Dr. Mathiowetz cites to the Bortz Report, including but 
not limited to documents or data, other those underlying the Bortz Report, that support the relevant 
statement in the Mathiowetz Direct Testimony and were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

Testimony of Allan Singer 

81. Please provide all nonprivileged underlying documents related to the statement in ¶ 
14 of the Written Direct Testimony of Allan Singer (hereinafter “Singer Direct Testimony”) that 
“I believe that the 2014-17 Bortz Report survey results are generally accurate with respect to the 
average relative values that cable system operators (‘CSOs’) ascribed to different types of non-
network programming on distant signals they carried on cable systems during the years 2014 
through 2017.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Singer.   

82. Please provide all nonprivileged underlying documents related to the statement in ¶ 
15 n.1 of the Singer Direct Testimony that “In prior proceedings, bandwidth constraints were also 
identified as a factor. Bandwidth is a cable operator’s shelf space and to a degree always must be 
managed. By 2014, however, due to technological and infrastructure improvements and in 
particular the vast majority of cable systems becoming ‘all digital’ and converting analog to 
compressed digital video distribution, bandwidth was no longer the same concern in programming 
decisions that it had been in earlier years.” 

RESPONSE:  See the Written Direct Testimony of Allan Singer in the 2010-13 cable 
royalty proceeding.  JSC will produce a copy of Mr. Singer’s 2010-13 Written Direct 
Testimony.  This statement is also based on the professional knowledge and experience 
of Mr. Singer. 
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83. Please provide all nonprivileged underlying documents related to the statement in ¶ 
16 of the Singer Direct Testimony that “In a market where people are leaving cable systems in 
favor of streaming services, and where it has become extremely difficult to acquire new non-cable 
customers or to acquire a competitor’s customer, customer retention has become the most 
important factor in programming decisions.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Singer.  

84. Please provide all nonprivileged underlying documents related to the statement in ¶ 
19 of the Singer Direct Testimony that “And importantly, during the relevant period of 2014 
through 2017, live sports events were generally not available on streaming services.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Singer.   

85. Please provide all nonprivileged underlying documents related to the statements in 
¶ 33 of the Singer Direct Testimony that: 

a. “Under what is known as the Must Carry rule, PTV is required to make its content 
available to MVPDs without charge and MVPDs are required to carry the PTV 
content.” 

b. “If the question in this proceeding is what would MVPDs pay for PTV in the absence 
of Section 111, the answer is little if anything.” 

RESPONSE:  See JSC 00002919-21; JSC 00002881-86.  These statements are also 
based on the professional knowledge and experience of Mr. Singer.   

86. Please provide all nonprivileged underlying documents related to the statement in ¶ 
34 of the Singer Direct Testimony that “PTV content does not drive subscriber attraction and 
retention, and absent the Must Carry rule, MVPDs would have little incentive to carry PTV if there 
was incremental expense associated with such carriage.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Singer.   

87. Please provide all nonprivileged underlying documents related to the statement in 
¶ 35 of the Singer Direct Testimony that “Many MVPDs carried the content either (i) to fulfill 
their Must Carry obligation or (ii) simply because it was a convenient way of maintaining 
consistent offerings, not because they ascribed any significant economic value to the PTV content.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Singer.   

88. Please provide all nonprivileged underlying documents related to the statement in 
¶ 36 of the Singer Direct Testimony that “Like primary PTV signals, MVPDs receive multicasts 
from PTV without charge. Such multicasts provide little to no added value to MVPDs. The content 
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is either duplicative of the primary signal or where unique, not the type of programming that would 
drive subscribership. The most popular PBS programming is generally “national” programming 
such as Masterpiece Theater (e.g., Downton Abbey), which would be available in the distant 
market on the local signal and is thus duplicative. Moreover, such unique programming as is 
presented on PTV multicasts is not the distinctive type of programming MVPDs recognize as 
critical to retaining or attracting subscribers.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Singer.   

89. Please provide all nonprivileged underlying documents related to the statement in ¶ 
37 of the Singer Direct Testimony that “CSOs generally do not pay to carry PBS, and PBS content 
in the distant signal marketplace does not have value beyond the traditional percentages it 
previously has received from the CRB.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Singer.   

90. Please provide all nonprivileged underlying documents related to the statement in ¶ 
38 of the Singer Direct Testimony that “When WGNA converted, MVPDs continued to retransmit 
other, equally valuable JSC content.” 

RESPONSE:  See Written Direct Testimony of R. Garrison Harvey (JSC WDS, Vol. 
1, Tab 3).  This statement is also based on the professional knowledge and experience 
of Mr. Singer.   

91. Please provide all nonprivileged underlying documents related to the statements in 
¶ 40 of the Singer Direct Testimony that: 

a. “Once again, making this large volume of hockey games available to the many 
passionate fans located in regions of the United States that demand consistent access to 
NHL games had a high value to MVPDs. Absent Section 111, MVPDs would pay many 
times more for such content than for undifferentiated general entertainment that does 
not impact subscribership decisions.” 

b. “Pre-season NFL games are highly popular among many NFL fans. Thus, it is critically 
important to an MVPD to assure that pre-season NFL games are available to its 
subscribers.” 

c. “Because such games are typically carried by local broadcast stations, distant 
retransmission is a primary means by which such games are made available outside of 
local markets.” 

RESPONSE: These statements are based on the professional knowledge and 
experience of Mr. Singer.   

92. Please provide all nonprivileged underlying documents related to the statement in ¶ 
42 of the Singer Direct Testimony that “Significant volumes of NFL regular season games were 
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also distantly retransmitted.”  

RESPONSE:  See Written Direct Testimony of R. Garrison Harvey (JSC WDS, Vol. 1, 
Tab 3). 

93. Please provide all nonprivileged underlying documents related to the statements in 
¶ 45 of the Singer Direct Testimony that: 

a. “Small volumes of live college and professional team sports are driving the enhanced 
value of these networks.” 

b. “Likewise, it is simply incorrect to suggest that a reduction in the number of subscribers 
to which JSC content was distantly retransmitted following the conversion of WGNA 
somehow results in a reduction in value.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Singer.   

94. Please provide all nonprivileged underlying documents related to the statement in ¶ 
47 of the Singer Direct Testimony that “Similarly, measures of viewing that simply add up the 
number of viewers in a claimant category are not a reliable indicator of value.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Singer.   

95. Please provide all nonprivileged underlying documents related to the statement in 
¶ 52 of the Singer Direct Testimony that “Indeed, the power and value of sports content to MVPDs 
is further demonstrated in the marketplace by the fact that the only new successful cable networks 
able to launch to widespread, expanded basic-type distribution at significant license fees on all 
MVPDs since the prior proceedings and during this time period were sports services; specifically, 
the NFL Network, Big 10 Network, and SEC Channel in the prior time period, and the ACC 
Network during this time period.” 

RESPONSE: This statement is based on the professional knowledge and experience of 
Mr. Singer.   

96. Please provide all nonprivileged underlying documents related to the statement in 
¶ 53 of the Singer Direct Testimony that “Based on my experience, I believe that the relative value 
of JSC programming might be even higher than the Bortz survey reflects.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Singer. 

97. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to the Harvey Direct Testimony, including but 
not limited to documents or data, other those underlying the Harvey Direct Testimony, that support 
the relevant statement in the Singer Direct Testimony and were considered. 
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RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

98. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to the Bortz Report, including but not limited 
to documents or data, other those underlying the Bortz Report, that support the relevant statement 
in the Singer Direct Testimony and were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

99. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to Mr. Daniel Hartman’s Written Direct 
Testimony, including but not limited to documents or data, other those underlying Mr. Daniel 
Hartman’s Written Direct Testimony, that support the relevant statement in the Singer Direct 
Testimony and were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

100. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to Mr. Richard Warren’s Written Direct 
Testimony, including but not limited to documents or data, other those underlying Mr. Richard 
Warren’s Written Direct Testimony, that support the relevant statement in the Singer Direct 
Testimony and were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

Testimony of Daniel Hartman 

101. Please provide all nonprivileged underlying documents related to the statements in 
¶ 10 of the Written Direct Testimony of Daniel Hartman (hereinafter “Hartman Direct Testimony”) 
that: 

a. “Among the key factors in determining the value of different types of programming are (i) 
the program’s exclusivity, i.e., whether the content is available on other platforms; (ii) the 
program’s distinctive nature; and (iii) risk of customer loss if the program is unavailable 
on the platform.” 

b. “Factors such as the viewership levels or the volume of a particular type of content do not 
drive the valuation.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Hartman.   

102. Please provide all nonprivileged underlying documents related to the statements in 
¶ 11 of the Hartman Direct Testimony that: 
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a. “During the 2014-2017 period, MVPDs competed for customers on factors such as price, 
number of channels offered, video quality and technological advances; however, the most 
important point of competition between MVPDs was in the programming offered.” 

b. “Live team sports programming is exceptionally important and frequently the key factor 
as to why customers sign up with, and remain with, their particular cable or satellite 
provider.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Hartman.   

103. Please provide all nonprivileged underlying documents related to the statement in ¶ 
17 of the Hartman Direct Testimony that “And as more streaming services entered the marketplace 
and gained a larger market share, as was the case between 2014-2017, the percentage of viewers 
watching non-sports programming live only continued to decline.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   

104. Please provide all nonprivileged underlying documents related to the statement in ¶ 
18 of the Hartman Direct Testimony that “With the ever-increasing competition among platforms, 
sports product has become the biggest differentiator for MVPDs.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   

105. Please provide all nonprivileged underlying documents related to the statements in 
¶ 19 of the Hartman Direct Testimony that: 

a. “MVPDs must provide robust live sports programming in order to acquire/maintain 
customers, and they must carry an array of networks carrying live sports programming in 
order to satisfy the various fan bases across the country. Without this content, they would 
not remain competitive in the television marketplace. If a particular MVPD does not carry 
a particular channel carrying live sports, there is a significant risk that those fans will find 
another distributor that does carry that channel.” 

b.  “As the retention of customers became an even more critical factor for MVPDs, 
programming executives placed a premium on live team sports programming.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Hartman.   

106. Please provide all nonprivileged underlying documents related to the statement in 
¶ 27 of the Hartman Direct Testimony that “The sports programming distantly retransmitted in 
2015-17, after the conversion of WGNA, continued to be highly valuable to MVPDs.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   
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107. Please provide all nonprivileged underlying documents related to the statement in ¶ 
31 of the Hartman Direct Testimony that “Similarly, based on my experience, absent the Section 
111 license, CSOs would pay very little if anything for Public Television content.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   

108. Please provide all nonprivileged underlying documents related to the statement in ¶ 
32 of the Hartman Direct Testimony that “Pursuant to the must carry laws, the MVPD system must 
carry the local PTV signal to all of its subscribers, but PTV cannot charge the system for the 
carriage.” 

RESPONSE:  See JSC 00002919-21; JSC 00002881-86.  This statement is also based 
on the professional knowledge and experience of Mr. Hartman. 

109. Please provide all nonprivileged underlying documents related to the statement in ¶ 
33 of the Hartman Direct Testimony that “The substantial duplication between signals significantly 
diminishes the value of the additional signals to an MVPD.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   

110. Please provide all nonprivileged underlying documents related to the statement in 
¶ 35 of the Hartman Direct Testimony that “CSO programming executives would not have paid 
substantial amounts, if any, to carry a PTV multicast absent the Section 111 license.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   

111. Please provide all nonprivileged underlying documents related to the statements in 
¶ 36 of the Hartman Direct Testimony that: 

a. “For the relatively small portion of subscribers who do not receive a local PTV signal or 
a distant PTV signal under the Must Carry rules, I would not expect a CSO to pay a 
substantial amount to obtain a PTV signal absent the Section 111 license. While there is 
quality PTV content, it is not the type of content that would drive a subscriber’s decision 
to sign up with an MVPD or to leave an MVPD.” 

b. “With this knowledge, absent a Section 111 license, a CSO would not feel compelled to 
pay substantial amounts for PTV content because it knows that PTV would not withhold 
content to extract a premium price.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Hartman.   

112. Please provide all nonprivileged underlying documents related to the statements in 
¶ 37 of the Hartman Direct Testimony that “The value of a channel to an MVPD significantly 
decreases when much of the content is available online. When a customer already has access to 
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the content from another source, losing the content would not pose a major risk of losing the 
customer. In such cases, an MVPD is not willing to pay a substantial amount for the content.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   

113. Please provide all nonprivileged underlying documents related to the statement in 
¶ 48 of the Hartman Direct Testimony that “During the 2014-2017 period, live team sports in which 
customers were most interested (e.g., professional and college team sports) were generally 
available only on MVPD platforms.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   

114. Please provide all nonprivileged underlying documents related to the statement in ¶ 
49 of the Hartman Direct Testimony that “Moreover, large volumes of general entertainment 
content or PTV content exhibited late at night or very early in the morning has little value, 
notwithstanding it [sic] volume.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   

115. Please provide all nonprivileged underlying documents related to the statements in 
¶ 51 of the Hartman Direct Testimony that “The availability of JSC programming on a particular 
network will often drive the decision whether to carry it. This is the case even though the JSC 
programming constitutes a minority of the programming on that network. MVPDs ascribe almost 
all of the value on an RSN to its live sports programming, giving very little value to the other, filler 
programming. MVPDs carry these networks on a full-time basis and pay a hefty fee to do so due 
to their distinctive, marquee content, i.e., live sports.” 

RESPONSE:  This statement is based on the professional knowledge and experience of 
Mr. Hartman.   

116. Please provide all nonprivileged underlying documents related to statements in the 
Hartman Direct Testimony for which Mr. Hartman cites to the Harvey Direct Testimony, including 
but not limited to documents or data, other those underlying the Harvey Direct Testimony, that 
support the relevant statement in the Hartman Direct Testimony and were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

117. Please provide all nonprivileged underlying documents related to statements in the 
Hartman Direct Testimony for which Mr. Hartman cites to the Bortz Report, including but not 
limited to documents or data, other those underlying the Bortz Report, that support the relevant 
statement in the Hartman Direct Testimony and were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 
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118. Please provide all nonprivileged underlying documents related to statements in the 
Hartman Direct Testimony for which Mr. Hartman cites to the Majure Direct Testimony, including 
but not limited to documents or data, other those underlying the Majure Direct Testimony, that 
support the relevant statement in the Hartman Direct Testimony and were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 

Testimony of Richard Warren 

119. Please provide all nonprivileged underlying documents related to the statements in 
¶ 11 of the Written Direct Testimony of Richard Warren (hereinafter “Warren Direct Testimony”) 
that: 

a. “MVPDs were keenly focused on ensuring that their subscribers had access to this live 
professional and collegiate sports programming, as it aided the MVPDs not only to acquire 
subscribers, but it served as a key retention tool.” 

b. “Without live, team professional and collegiate sports, MVPDs ran considerable risk that 
subscribers would decide to switch providers as there was an expectation that a pay-tv 
provider would broadcast the live sports programming.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Warren.   

120. Please provide all nonprivileged underlying documents related to the statements in 
¶ 12 of the Warren Direct Testimony that: 

a. “JSC content is distinctive because it is not the type of programming that is viewed on a 
time-shifted or recorded basis.” 

b. “Thus, subscribers tune in to watch the JSC programming live, and they have an 
expectation that it will be available to them by virtue of their pay-tv subscription.” 

c. “Simply stated, professional and collegiate sports programming is one of the few, if not 
the last, remaining example of real ‘appointment viewing’ programming, and it has 
important social and cultural—as well as economic—relevance.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Warren.   

121. Please provide all nonprivileged underlying documents related to the statements in 
¶ 14 of the Warren Direct Testimony that: 

a. “The distinctive nature of live sports programming placed it in a category of its own, so 
much so that during the period of 2014-2017, sports content was exclusive content.” 

b. “Sports programming was typically available on one network exclusively (e.g., when TBS 
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broadcast an MLB Division Series game, it was available only on TBS), and MVPDs often 
sought assurances that the games would remain exclusive to the particular network.” 

c. “Exclusive live professional and collegiate sports distinguished TNT and TBS from 
general entertainment networks, and the fact that the games would appear solely on the 
networks unquestionably served to increase the value proposition and importance of this 
programming to MVPDs.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Warren.   

122. Please provide all nonprivileged underlying documents related to the statements in 
¶ 15 of the Warren Direct Testimony that “In addition, much of the non-sports programming was 
widely available on other on-demand platforms, such as Comcast’s TV on-demand service and 
YouTube, creating overexposure for some of that programming. With the exception of live sports, 
which were generally exclusive to a network, viewers could find multiple places where they could 
access non-sports content. This resulted in sports being even more important to MVPDs as it 
served to help cement the value of the MVPDs’ linear channel offering.” 

RESPONSE:  This statement is based on the professional knowledge and experience 
of Mr. Warren. 

123. Please provide all nonprivileged underlying documents related to the statements in 
¶ 16 of the Warren Direct Testimony that “MVPDs recognized the significance of these networks 
to their subscribers, and this was readily apparent in how MVPDs negotiated with respect to the 
carriage of these networks. Sports programming was critical in the value exchange, and issues 
concerning live sports were often the most heavily negotiated and contentious provisions in a 
distribution agreement.” 

RESPONSE:  This statement is based on the professional knowledge and experience 
of Mr. Warren.   

124. Please provide all nonprivileged underlying documents related to the statements in 
¶ 17 of the Warren Direct Testimony that “Indeed, MVPDs were hyper-focused on retaining the 
live, high-profile professional and collegiate sports programming, such as exclusive Thursday 
night NBA games, regular season and playoff Major League Baseball, NBA conference finals, and 
the March Madness Tournament.” 

RESPONSE:  This statement is based on the professional knowledge and experience 
of Mr. Warren.   

125. Please provide all nonprivileged underlying documents related to the statements in 
¶ 21 of the Warren Direct Testimony that “Live professional and collegiate sports strengthened the 
respective positions of the networks in the marketplace because MVPDs understood the 
importance of carrying the networks even at a premium price.” 

RESPONSE:  This statement is based on the professional knowledge and experience 
of Mr. Warren.   
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126. Please provide all nonprivileged underlying documents related to the statements in 
¶ 24 of the Warren Direct Testimony that: 

a. “MVPDs were concerned about the consequences of a network not exhibiting all the sports 
programming to which they had negotiated rights.” 

b. “As a result, executives at MVPDs often sought to negotiate safeguards into distribution 
agreements to ensure that their subscribers maintained continued access to this valuable 
programming and that they continued to receive ‘what they paid for.’” 

c. “For example, it was not uncommon for MVPDs to seek to include a contractual ‘rebate 
formula’ or a specifically agreed upon rebate amount if live sporting events were not 
included as part of the network. The requested provision(s) typically set out a minimum 
number of games that would be required to be broadcast on a network, with a per 
subscriber, per game adjustment if the agreed upon benchmark was not met.” 

d. “Some MVPDs even demanded a provision that provided the option for the MVPD to 
terminate the entire agreement (i.e., cease distributing all the Turner networks and not just 
those that contained sports programming) or the right to suspend carriage of non- sports 
networks in the event that the threshold number of games was not met.” 

e. “These types of safeguards were unique to distribution agreements involving sports 
content and were never used while negotiating non-sports content agreements.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Warren.   

127. Please provide all nonprivileged underlying documents related to the statements in 
¶ 25 of the Warren Direct Testimony that: 

a. “During negotiations, MVPDs also frequently negotiated for other protections such as a 
‘minimum game commitment’ (i.e., Division Series will be on the network, the 
Championship game will be exhibited on the network, no less than X number of games 
will air on the network).” 

b. “The demand for such a guarantee was positioned by the MVPDs as justification to 
support payment of the network annual rate increases.” 

c. “Notably, some MVPDs attempted to exclude from the force majeure clause the loss of 
sports in the event of a labor dispute or other unforeseen and uncontrollable circumstances. 
These executives insisted that because of the high value of live professional and collegiate sports, 
no ‘act of god’ should excuse performance if they were required to continuing paying for the 
network.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Warren.   

128. Please provide all nonprivileged underlying documents related to the statements in 
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¶ 27 of the Warren Direct Testimony that “In my opinion, executives at MVPDs negotiated sports-
related commitments with extreme vigilance because of the high value of JSC content to their 
subscriber base. MVPDs were less likely to risk not carrying a network because of the anticipated 
backlash from some subscribers resulting from the unavailability of sports on the network.” 

RESPONSE:  This statement is based on the professional knowledge and experience 
of Mr. Warren.   

129. Please provide all nonprivileged underlying documents related to the statements in 
¶ 28 of the Warren Direct Testimony that: 

d. “MVPDs often demanded that the agreements contain specific game/event obligations and 
correspondent remedies for failure to meet such obligations.” 

e. “These same MVPDs did not, however, make similar requests related to any other 
category of programming.” 

f. “Instead, except for commitments around sports, distribution agreements contained only 
a general description of the content to be included on the network.” 

RESPONSE:  These statements are based on the professional knowledge and 
experience of Mr. Warren.   

130. Please provide all nonprivileged underlying documents related to the statements in 
¶ 29 of the Warren Direct Testimony that “I was aware that MVPDs had concerns that without 
JSC content, there was a substantial risk that some subscribers might move to another MVPD.” 

RESPONSE:  This statement is based on the professional knowledge and experience 
of Mr. Warren.   

131. Please provide all nonprivileged underlying documents related to the statement in 
¶ 33 of the Warren Direct Testimony that “I have been informed by several executives of MVPDs 
that in advance of key deal expirations, they often performed detailed subscriber analyses to 
determine the likely subscriber impact of no longer distributing a particular network(s) in the event 
they could not reach an agreement.” 

RESPONSE:  This statement is based on the professional knowledge and experience 
of Mr. Warren.   

132. Please provide all nonprivileged underlying documents related to statements in the 
Warren Direct Testimony for which Mr. Warren cites to the Bortz Report, including but not limited 
to documents or data, other those underlying the Bortz Report, that support the relevant statement 
in the Warren Direct Testimony and were considered. 

RESPONSE:  JSC objects that this request is not intelligible as written, and therefore 
JSC is unable to respond. 



 

34 

All Written Direct Testimony 

133. Please provide all underlying documents related to any part of the written direct 
statement, supporting testimony or exhibits of the Joint Sports Claimants that have not already 
been produced, including but not limited to all data necessary to replicate any analysis considered. 

RESPONSE: JSC has produced, or will produce in response to specific follow up 
requests from Allocation Phase parties, documents reasonably required pursuant to 
the rules and procedures of the Copyright Royalty Judges.  

134. Please provide all documents produced by the Joint Sports Claimants to any other 
party in the allocation phase of this proceeding. 

RESPONSE:  JSC will serve Public Television Claimants with copies of all discovery 
produced to any other Allocation Phase party. 
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methodologies that were reviewed or considered by any person advising or assisting any 
witness. 

In addition, please clarify whether JSC has produced all underlying documents related to 
any tests or analyses reviewed or considered by Mr. Trautman or any other JSC witness in this 
proceeding in the course of conducting any study or analysis concerning the allocation of cable 
royalties, including any pretesting, quality control methods, quality control tests, analyses of 
survey responses, aggregations of survey responses, alternative methods for aggregating survey 
responses, and comparisons of survey responses (whether over time, across systems, across 
questions, or otherwise).  Please also clarify whether JSC has applied any date cutoff (including 
whether JSC has withheld documents that it contends relate to earlier versions of the surveys or 
analyses that may have been generated in connection with prior proceedings) and whether JSC 
has withheld any such documents on the basis of privilege.  Please further clarify whether JSC 
has withheld any documents related to tests or analyses that were reviewed or considered by any 
person advising or assisting any witness. 

Second, in JSC’s Responses, JSC responded to Request No. 5 by stating that it would 
produce “additional documents underlying” statements related to market-based transactions 
considered.  Please clarify whether JSC has withheld any documents related to market-based 
transactions that were reviewed or considered by any person advising or assisting any witness, 
including but not limited to any person who was involved in discussing with or suggesting to any 
witness that certain transactions be used or not used as examples. 

Third, in JSC’s Responses, JSC responded to Request No. 8 without identifying the 
“variety of experts” who provided “input” regarding the “Bortz survey questionnaires.”  Please 
identify the individuals who provided “input” regarding Bortz survey questionnaires. 

Fourth, please clarify with respect to JSC’s Responses to Request No. 9 whether JSC has 
withheld any documents related to instructions, training, and other materials for interviewers 
that were reviewed or considered by any person advising or assisting any witness. 

Fifth, in JSC’s Responses, JSC responded to Request No. 21 without providing 
documents showing how each potential respondent was selected, including all alternative 
potential respondents considered.  Please promptly produce all documents responsive to these 
requests. 

Sixth, in JSC’s Responses, JSC objected to Request No. 22 to the extent it “seeks 
personally identifiable information (i.e., name and contact information) for individual 
respondents.”  The identity of the respondents, including their background, qualifications, and 
experience, are highly relevant to assessing the reliability and validity of Mr. Trautman’s study.  
Please let us know whether you will agree to produce unredacted documents that include the 
names of individual respondents. 

Seventh, in JSC’s Responses, JSC stated that there are “no documents” responsive to 
Request No. 32, which sought all nonprivileged underlying documents related to all feedback 
provided or considered with respect to Ms. Sandra Grossman’s selection and training of 
interviewers, mock interviews, and early phases of each of the studies.  Please clarify whether 
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JSC has searched for such documents that were reviewed or considered by Ms. Grossman or any 
person advising or assisting any witness. 

Eighth, in JSC’s Responses, JSC responded to Request No. 82 by referring to “the 
Written Direct Testimony of Allan Singer in the 2010-13 cable royalty proceeding.”  Given JSC’s 
response, please provide all underlying documents related to the Written Direct Testimony of 
Allan Singer in the 2010-13 cable royalty proceeding, including without limitation Mr. Singer’s 
statement in paragraph 12, footnote 1 of that testimony that “due to technological and 
infrastructure improvements, by 2010-13, bandwidth was less of a concern in programming 
decisions than it had been in earlier years.” 

Ninth, in JSC’s Responses, JSC objected to certain Public Television requests as “not 
intelligible as written” and refused to respond on that basis.  We do not agree with JSC’s 
characterization.  Nevertheless, in an effort to resolve this dispute, Public Television corrects a 
typo that provides further clarity with respect to those requests in Exhibit A to this letter, 
identifying each request with the same number as in Public Television’s First Request.  Please 
note that the same definitions and instructions set out in our request of July 28, 2022 also apply 
to these further clarified requests.  Please confirm that JSC will produce all documents 
responsive to these requests or that JSC has already produced all documents responsive to these 
requests.  

Our review of JSC’s discovery responses and document productions is ongoing.  This 
correspondence is without prejudice to Public Television’s ability to raise additional issues at a 
later time. 

In addition, to the extent that any party raises or has raised a dispute as to the scope of 
discovery that must be produced in these proceedings, including but not limited to the scope of 
discovery required in connection with studies or analyses submitted by expert witnesses, Public 
Television reserves the right to seek reciprocal and coextensive discovery from all other parties, 
including JSC. 

Sincerely,  

Ronald G. Dove, Jr. 

cc: Canadian Claimants Group 
Commercial Television Claimants 
Program Suppliers 
Settling Devotional Claimants 
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Exhibit A: Further Clarified Requests 

 
Testimony of James Trautman 

34. Please provide all nonprivileged underlying documents related to statements in the Bortz 
Report for which Mr. Trautman cites to Mr. Garrison Harvey’s Written Direct 
Testimony, including but not limited to documents or data, other than those underlying 
Mr. Harvey’s Written Direct Testimony, that support the relevant statement in the Bortz 
Report and were considered. 

35. Please provide all nonprivileged underlying documents related to statements in the Bortz 
Report for which Mr. Trautman cites to Dr. W. Robert Majure’s Written Direct 
Testimony, including but not limited to documents or data, other than those underlying 
Mr. W. Robert Majure’s Written Direct Testimony, that support the relevant statement 
in the Bortz Report and were considered. 

36. Please provide all nonprivileged underlying documents related to statements in the Bortz 
Report for which Mr. Trautman cites to Dr. Nancy Mathiowetz’s Written Direct 
Testimony, including but not limited to documents or data, other than those underlying 
Dr. Nancy Mathiowetz’s Written Direct Testimony, that support the relevant statement 
in the Bortz Report and were considered. 

Testimony of W. Robert Majure 

59. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to the Bortz Report, including but 
not limited to documents or data, other than those underlying the Bortz Report, that 
support the relevant statement in the Majure Direct Testimony and were considered. 

60. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Garrison Harvey’s Written 
Direct Testimony, including but not limited to documents or data, other than those 
underlying Mr. Harvey’s Written Direct Testimony, that support the relevant statement 
in the Majure Direct Testimony and were considered. 

61. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Allan Singer’s Written Direct 
Testimony, including but not limited to documents or data, other than those underlying 
Mr. Singer’s Written Direct Testimony, that support the relevant statement in the Majure 
Direct Testimony and were considered. 

62. Please provide all nonprivileged underlying documents related to statements in the 
Majure Direct Testimony for which Dr. Majure cites to Mr. Daniel Hartman’s Written 
Direct Testimony, including but not limited to documents or data, other than those 
underlying Mr. Hartman’s Written Direct Testimony, that support the relevant 
statement in the Majure Direct Testimony and were considered. 
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63. Please provide all nonprivileged underlying documents related to statements in the 

Majure Direct Testimony for which Dr. Majure cites to Mr. Richard Warren’s Written 
Direct Testimony, including but not limited to documents or data, other than those 
underlying Mr. Warren’s Written Direct Testimony, that support the relevant statement 
in the Majure Direct Testimony and were considered. 

Testimony of Garrison Harvey 

71. Please provide all nonprivileged underlying documents related to statements in the 
Harvey Direct Testimony for which Dr. Majure cites to Mr. Daniel Hartman’s Written 
Direct Testimony, including but not limited to documents or data, other than those 
underlying Mr. Hartman’s Written Direct Testimony, that support the relevant 
statement in the Harvey Direct Testimony and were considered. 

Testimony of Nancy Mathiowetz 

80. Please provide all nonprivileged underlying documents related to statements in the 
Mathiowetz Direct Testimony for which Dr. Mathiowetz cites to the Bortz Report, 
including but not limited to documents or data, other than those underlying the Bortz 
Report, that support the relevant statement in the Mathiowetz Direct Testimony and 
were considered. 

Testimony of Allan Singer 

97. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to the Harvey Direct Testimony, 
including but not limited to documents or data, other than those underlying the Harvey 
Direct Testimony, that support the relevant statement in the Singer Direct Testimony 
and were considered. 

98. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to the Bortz Report, including but not 
limited to documents or data, other than those underlying the Bortz Report, that support 
the relevant statement in the Singer Direct Testimony and were considered. 

99. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to Mr. Daniel Hartman’s Written 
Direct Testimony, including but not limited to documents or data, other than those 
underlying Mr. Daniel Hartman’s Written Direct Testimony, that support the relevant 
statement in the Singer Direct Testimony and were considered. 

100. Please provide all nonprivileged underlying documents related to statements in the 
Singer Direct Testimony for which Mr. Singer cites to Mr. Richard Warren’s Written 
Direct Testimony, including but not limited to documents or data, other than those 
underlying Mr. Richard Warren’s Written Direct Testimony, that support the relevant 
statement in the Singer Direct Testimony and were considered. 
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Testimony of Daniel Hartman 

116. Please provide all nonprivileged underlying documents related to statements in the 
Hartman Direct Testimony for which Mr. Hartman cites to the Harvey Direct Testimony, 
including but not limited to documents or data, other than those underlying the Harvey 
Direct Testimony, that support the relevant statement in the Hartman Direct Testimony 
and were considered. 

117. Please provide all nonprivileged underlying documents related to statements in the 
Hartman Direct Testimony for which Mr. Hartman cites to the Bortz Report, including 
but not limited to documents or data, other than those underlying the Bortz Report, that 
support the relevant statement in the Hartman Direct Testimony and were considered. 

118. Please provide all nonprivileged underlying documents related to statements in the 
Hartman Direct Testimony for which Mr. Hartman cites to the Majure Direct Testimony, 
including but not limited to documents or data, other than those underlying the Majure 
Direct Testimony, that support the relevant statement in the Hartman Direct Testimony 
and were considered. 

Testimony of Richard Warren 

132. Please provide all nonprivileged underlying documents related to statements in the 
Warren Direct Testimony for which Mr. Warren cites to the Bortz Report, including but 
not limited to documents or data, other than those underlying the Bortz Report, that 
support the relevant statement in the Warren Direct Testimony and were considered. 
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JSC Letter to PTV in Response to PTV Discovery Letter 
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Daniel A. Cantor 
+1 202.942.5765 Direct 
daniel.cantor@arnoldporter.com 

Arnold & Porter Kaye Scholer LLP 
601 Massachusetts Ave, NW |  Washington, DC 20001-3743 | www.arnoldporter.com

September 2, 2022 

VIA E-MAIL 

Ronald G. Dove <rdove@cov.com> 
Dustin Cho <dcho@cov.com> 
Phillip Hill <pahill@cov.com> 
Shinji Ryu <sryu@cov.com> 
Jennifer Bentley <jbentley@cov.com> 

Re:  JSC’s Document Production in Docket No. 16-CRB-0009-CD (2014-17) 

Dear Counsel: 

We write in response to the August 19, 2022 letter of Public Television Claimants 
(“PTV”) regarding the Joints Sports Claimants’ (“JSC”) document production.  PTV’s 
letter raises nine questions regarding JSC’s production, which are addressed in order 
below.   

First, with respect to Mr. Trautman and each other JSC witness, JSC has produced 
all documents underlying any alternative course of action considered by the witness with 
respect to the “studies or analyses,” within the meaning of 37 C.F.R. § 351.10(e), that the 
witness presents in this proceeding.  For example, in this proceeding, Mr. Trautman 
presents the study Cable Operator Valuation of Signal Non-Network Programming: 2014-
17 (“2014-17 Bortz Report”).  JSC has produced all documents underlying any alternative 
course of action considered by Mr. Trautman with respect to that study. 

Similarly, with respect to Mr. Trautman and each other JSC witness, JSC has 
produced all documents underlying the witness’s testimony in this proceeding.  For 
example, JSC has produced all documents underlying the 2014-17 Bortz Report presented 
by Mr. Trautman, including certain “analyses” or “aggregations” of survey responses that 
were created in connection with prior studies but that were also relied upon in the current 
study.  

JSC has not withheld any documents on the basis of privilege.  JSC has not 
produced documents that underlie a witness’s testimony in a prior proceeding, except 
insofar as those documents also underlie the witness’s testimony in the current proceeding. 
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To the extent that PTV seeks discovery of documents: (i) that were reviewed or 
considered by a “person advising or assisting [the] witness” but not the witness, or (ii) that 
were reviewed or considered by the witness but do not underlie the witness’s testimony or 
alternative courses of action the witness considered with respect to the studies or analyses 
the witness presents in this proceeding, those requests appear to extend beyond PTV’s own 
position on the scope of discovery.  However, consistent with PTV’s representations 
regarding its August 29, 2022 supplemental production, JSC agrees to search for and 
produce documents sufficient to show any alternative methodologies to the 2014-17 Bortz 
Report considered, reviewed, or performed by Mr. Trautman or persons who assisted or 
advised Mr. Trautman in preparing his testimony in this proceeding, to the extent any such 
documents exist and have not yet been produced.  JSC further clarifies its response to PTV 
Request No. 11 by stating that JSC has no underlying documents related to any pretesting 
of the 2014-17 Bortz surveys considered or reviewed by Mr. Trautman or by any person 
who assisted or advised Mr. Trautman in preparing his testimony. 

Second, JSC has produced all documents underlying Mr. Trautman’s testimony 
concerning market-based transactions.  For the reasons discussed above, JSC has therefore 
satisfied its discovery obligations with respect to this testimony. 

Third, the rules and procedures of the Copyright Royalty Judges do not require JSC 
to “identify” through a discovery response all experts who have provided input that is 
reflected in the Bortz survey questionnaires.  JSC notes, however, that Mr. Trautman has 
identified a number of those experts in prior oral and written testimony, including but not 
limited to: Dr. Angelina Li, former head of market research at Cox Communications; Dr. 
Gregory Duncan, at the time Visiting Professor of Economics at the University of 
California, Berkeley; Dr. Samuel Book, at the time President of MTA Marketing; Dr. 
Leonard Reid, at the time Professor and Head of the Department of Advertising at the 
University of Georgia; Dr. Michael Wirth, at the time Professor and Chairperson of the 
Department of Mass Communications at the University of Denver; and Dr. George 
Bardwell, at the time Professor of Mathematics and Statistics at the of University of 
Denver.  See, e.g., JSC 00001329-460 at A-1 to A-3; 2010-13 Cable Royalty Proceeding 
Hrg. Tr. at 242. 

Fourth, JSC has not withheld any documents related to instructions, training, or 
other materials for interviewers used in connection with the 2014-17 Bortz surveys that 
were reviewed or considered by Mr. Trautman or Ms. Sandra Grossman, whom Bortz 
retained to conduct the interviews for those surveys. 

Fifth, no documents responsive to Request No. 21 have been withheld.  As noted 
in JSC’s responses to PTV Request Nos. 21-22, selection of potential respondents is 
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described in Section III and Appendix A of the 2014-17 Bortz Report.  See, e.g., 2014-17 
Bortz Report § III.A.1 & App. A § C.  The sampling procedure applied in 2014 has been 
produced.  See JSC 0000643-44.  JSC has also offered to provide PTV access to the hard 
copy volumes of Television & Cable Factbook (referenced in footnote 57 of the 2014-17 
Bortz Report) for each of the years 2014 to 2017.  

Sixth, JSC will not agree to produce personally identifiable information for 
individual respondents.  In the 2010-13 cable royalty proceeding, the Judges upheld the 
redaction of the identities of individual respondents.  See Order Granting Program 
Suppliers’ Mot. to Compel Unredacted Documents and Data from JSC (Jan. 17, 2018) 
(“JSC may redact . . . the name, contact information, and title information for individual 
Bortz survey respondents.”). 

Seventh, JSC has searched for documents responsive to Request No. 32 that were 
reviewed or considered by Mr. Trautman or Ms. Sandra Grossman, whom Bortz retained 
to conduct the interviews for the 2014-17 Bortz surveys.  There are no documents 
responsive to this request. 

Eighth, JSC has already provided a complete response to PTV Request No. 82, 
which sought “underlying documents related to the statement in ¶ 15 n.1 of Mr. Singer’s 
testimony.”  JSC objects to PTV’s new request for “all underlying documents related to 
the Written Direct Testimony of Allan Singer in the 2010-13 cable royalty proceeding” as 
beyond the discovery obligations imposed by the rules and procedures of the Copyright 
Royalty Judges. 

Ninth, in response to PTV’s Further Clarified Requests in Exhibit A, JSC states that 
all documents underlying the statements in the testimony of JSC witnesses, including 
statements for which another witness’s testimony was cited, have been produced. 

Sincerely, 

/s/ Daniel Cantor 

Daniel A. Cantor 
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By Electronic Mail September 29, 2022 

Joint Sports Claimants 
 
Daniel A. Cantor 
Michael Kientzle 
Arnold & Porter Kaye Scholer LLP 
601 Massachusetts Avenue, N.W. 
Washington, DC 20001 

Re: Joint Sports Claimants’ Response to Public Television 
Claimants’ Discovery Letter  

Dear Counsel: 

It appears that the issues raised in our prior correspondence and last week’s meet and 
confer were unaddressed by JSC’s supplemental production served yesterday, September 28.  
Given the upcoming discovery motion deadline, we ask that by close of business on Friday, 
September 30, JSC (a) provide the confirmations requested below, (b) confirm that JSC is 
refusing, or (c) provide your availability to meet and confer on Monday, October 3. 

First, JSC agreed to produce copies of the “fact book(s)” referenced in the Bortz Report, 
but these were not included in JSC’s supplemental production.  We understand that, given the 
size of the physical books, JSC was considering producing copies by mail.  Please confirm that 
(a) the “fact book(s)” are in transit to us, and the estimated delivery date, so that we may make 
appropriate arrangements, or, (b) if they have not yet been mailed, then JSC will arrange for 
delivery to be received no later than close of business on Monday, October 3. 

Please also confirm that other than providing these “fact book(s),” JSC continues to 
refuse to produce any documents or otherwise describe how Bortz survey respondents or 
interviewees were identified and selected. 

Second, JSC’s supplemental production appears only to include certain alternative 
methodologies considered specifically for the 2014-17 surveys.  In JSC’s September 2, 2022 
letter, JSC stated that it agreed “to search for and produce documents sufficient to show any 
alternative methodologies to the 2014-17 Bortz Report considered, reviewed, or performed by 
Mr. Trautman or persons who assisted or advised Mr. Trautman in preparing his testimony in 
this proceeding.”  Please confirm that JSC has produced documents sufficient to show all such 
alternative methodologies.   
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We are also concerned that JSC may have interpreted the phrase “alternative 
methodologies” improperly narrowly.  JSC’s productions do not appear to include any 
alternative survey instruments (e.g., different versions of question wordings or other aspects of 
the survey instrument).  Please confirm whether JSC (a) is refusing to produce documents 
sufficient to show all alternative versions of any survey instruments that were considered or 
reviewed by Mr. Trautman or persons who assisted or advised Mr. Trautman in connection with 
this proceeding, or (b) has completed its search and represents that there are no responsive 
documents.  

Further, JSC’s productions do not appear to include any alternative sampling 
methodologies.  Please confirm whether JSC (a) is refusing to produce documents sufficient to 
show all alternative sampling methodologies that were considered or reviewed by Mr. Trautman 
or persons who assisted or advised Mr. Trautman in connection with this proceeding, or (b) has 
completed its search and represents that there are no responsive documents. 

Third, please confirm that JSC continues to refuse to produce: 

a. Documents sufficient to show all alternative methodologies considered, reviewed, or 
performed by any JSC witness other than Mr. Trautman, or persons who assisted or 
advised any JSC witness other than Mr. Trautman, in connection with this proceeding. 

b. Documents sufficient to show all tests or analyses considered, reviewed, or performed by 
Mr. Trautman or any other JSC witness, or persons who assisted or advised Mr. Trautman or 
any other JSC witness, in connection with this proceeding. 

c. Documents sufficient to show all alternative methodologies, tests, or analyses related to the 
development or execution of the 2014-17 Bortz surveys that were considered, reviewed, or 
performed by Mr. Trautman or any other JSC witness, or persons who assisted or advised 
Mr. Trautman or any other JSC witness, even if such alternative methodologies, tests, or 
analyses were first generated in connection with surveys from prior years.  

d. Documents sufficient to show all instructions, training, and other materials for interviews, 
feedback provided or considered with respect to interviewers, mock interviews, and early 
phases of the studies, related to the development or execution of the 2014-17 Bortz surveys, 
that were considered, reviewed, or performed by Mr. Trautman or any other JSC witness, or 
persons who assisted or advised Mr. Trautman or any other JSC witness, even if such 
materials were first generated in connection with surveys from prior years. 

e. Documents sufficient to identify all of the “experts” who provided “input” regarding the 
“Bortz survey questionnaires” and documents sufficient to show all such “input.” 
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f. Documents sufficient to show all market-based transactions that were reviewed or considered 
by any JSC witness other than Mr. Trautman, or persons who assisted or advised Mr. 
Trautman or any other JSC witness, in connection with this proceeding. 

 
Sincerely,  

Phillip Hill 
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Daniel A. Cantor 
+1 202.942.5765 Direct 
daniel.cantor@arnoldporter.com 

 
 
 

 
Arnold & Porter Kaye Scholer LLP 
601 Massachusetts Ave, NW  |  Washington, DC 20001-3743  |  www.arnoldporter.com 

 
 

October 5, 2022 

VIA E-MAIL 

Ronald G. Dove <rdove@cov.com> 
Dustin Cho <dcho@cov.com> 
Phillip Hill <pahill@cov.com> 
Shinji Ryu <sryu@cov.com> 
Jennifer Bentley <jbentley@cov.com> 
 

Re:  JSC’s Document Productions in Docket No. 16-CRB-0009-CD (2014-17) 

Dear Counsel: 

We write in response to the September 29, 2022 letter of Public Television 
Claimants (“PTV”) regarding the Joints Sports Claimants’ (“JSC”) document productions.  
PTV’s letter misrepresents JSC’s discovery responses in a number of respects, as explained 
below.   

First, with regard to production of the Television & Cable Factbooks for 2014-17, 
JSC offered to provide access to those volumes on August 4, 2022.1  PTV declined to take 
JSC up on that offer until a meet and confer on September 21, 2022.  Upon receiving PTV’s 
request, JSC scanned all eight volumes and produced them on October 4, 2022.2  Given 
PTV’s more than 40-day delay in responding to JSC’s offer, there is no basis for PTV to 
complain about the timing of the production of these documents. 

Further, PTV is wrong to claim that JSC has “refuse[d] to produce any documents 
[other than the Factbooks] or otherwise describe how Bortz survey respondents were 
identified and selected.”  JSC has directed PTV to the portions of the 2014-17 Bortz Report 
describing the selection of potential respondents and produced the sampling procedure 
applied in 2014.3   

Second, as it agreed to do, JSC has produced documents sufficient to show all 
alternative methodologies to the 2014-17 Bortz Report considered, reviewed, or performed 

 
1 See JSC’s Responses & Objection to PTV’s Follow Up Requests for Production (Aug. 4, 2022), Resp. 
No. 22. 
2 See Ltr. from M. Kientzle to R. Dove et al. (Oct. 4, 2022). 
3 See JSC’s Responses & Objection to PTV’s Follow Up Requests for Production (Aug. 4, 2022), Resp. 
Nos. 21-22; see also, e.g., 2014-17 Bortz Report § III.A.1 & App. A § C; JSC 0000643-44. 







 

 

Before the 
COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 
 
In re 
 
DISTRIBUTION OF CABLE ROYALTY 
FUNDS  
 

 
 
CONSOLIDATED DOCKET NUMBER  
NO. 16-CRB-0009 CD (2014-17) 
 

 
 

DECLARATION OF RONALD G. DOVE, JR. 
 
I, Ronald G. Dove, Jr., declare: 

1. I am an attorney in the law firm of Covington & Burling LLP, counsel for Public 

Broadcasting Service and the Public Television Claimants (collectively, “Public Television”) in 

the above-captioned proceeding. 

2. Pursuant to the Protective Order, Public Television’s publicly filed Motion to 

Compel Joint Sports Claimants (“JSC”) to Produce Documents Underlying the Development and 

Execution of Their Survey Methodology, dated November 11, 2022, contains redactions of 

references to materials designated by JSC as “RESTRICTED,” as identified in the attached 

redaction log.  

3. Public Television has redacted these references from the public docket as a 

courtesy to JSC, and takes no position at this time as to the propriety of JSC’s designations.  

Public Television reserves the right to challenge any such designation at a later time. 

I declare under penalty of perjury that the foregoing is true and correct.   

Executed November 11, 2022. 

 

 
 
Ronald G. Dove, Jr. 





Proof of Delivery

 I hereby certify that on Friday, November 11, 2022, I provided a true and correct copy of the

Public Television's Motion to Compel Joint Sports Claimants to Produce Documents Underlying

the Development and Execution of Their Survey Methodology to the following:

 Broadcast Music, Inc. (BMI), represented by Jennifer T. Criss, served via E-Service at

jennifer.criss@dbr.com

 Program Suppliers, represented by Lucy H Plovnick, served via E-Service at lhp@msk.com

 Devotional Claimants, represented by Matthew J MacLean, served via E-Service at

matthew.maclean@pillsburylaw.com

 Global Music Rights, LLC, represented by Scott A Zebrak, served via E-Service at

scott@oandzlaw.com

 ASCAP, represented by Sam Mosenkis, served via E-Service at smosenkis@ascap.com

 Commercial Television Claimants / National Association of Broadcasters, represented by

David J Ervin, served via E-Service at dervin@crowell.com

 SESAC Performing Rights, LLC, represented by Timothy L Warnock, served via E-Service

at twarnock@loeb.com

 Multigroup Claimants, represented by Brian D Boydston, served via E-Service at

brianb@ix.netcom.com

 Joint Sports Claimants, represented by Michael E Kientzle, served via E-Service at

michael.kientzle@arnoldporter.com

 National Public Radio, represented by Gregory A Lewis, served via E-Service at

glewis@npr.org

 Canadian Claimants, represented by Lawrence K Satterfield, served via E-Service at

lksatterfield@satterfield-pllc.com

 Major League Soccer, L.L.C., represented by Edward S. Hammerman, served via E-Service



at ted@copyrightroyalties.com

 Signed: /s/ Dustin Cho
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